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INTEREST OF AMICUS CURIAE

Constitutional Accountability Center is a think tank and public interest law
firm dedicated to fulfilling the progressive promise of the Constitution’s text and
history. CAC works to improve understanding of the Constitution and accordingly
has an interest in this case.

INTRODUCTION

Congress has been creating multimember independent agencies for most of
the nation’s history, and nearly a century of judicial precedent affirms their
constitutionality. The Merit Systems Protection Board (MSPB) is one such
agency, and the statute creating it explicitly provides that its members can be
removed only for cause. 5 U.S.C. § 1202(d). President Trump’s attempt to
remove Cathy Harris from the MSPB without cause violates that statute, and
Appellants’ argument that the statute is unconstitutional is at odds with Supreme
Court precedent, established practice, and the Constitution’s text and history.

In making this argument, Appellants rely on Seila Law LLC v. CFPB, 591
U.S. 197 (2020). But that decision addressed “a new situation” involving
something “wholly unprecedented”: an independent agency led “by a single
individual.” Id. at 238, 220, 213 (emphasis added). Making clear that it was not
“revisit[ing] [its] prior decisions,” the Supreme Court found “compelling reasons

not to extend those precedents to th[at] novel context.” Id. at 204.



Seila Law distinguished single-director independent agencies from “a
traditional independent agency, run by a multimember board,” id. at 205-06, in
three respects. First, such agencies had “no foothold in history or tradition.” Id. at
222. Second, in the Court’s view, a single-director structure encroached further on
presidential oversight than that of a multimember board. Id. at 225. Third,
according to the Court, empowering a single director with “no colleagues to

29 ¢

persuade” “clashe[d] with constitutional structure by concentrating power in a
unilateral actor.” Id. at 225, 204. None of those features describe the MSPB.

Moreover, established practice has settled the constitutional legitimacy of
multimember independent agencies like the MSPB. In separation-of-powers cases,
courts place “significant weight upon historical practice,” Zivotofsky v. Kerry, 576
U.S. 1, 23 (2015) (quotation marks omitted), including practice that “began after
the founding era,” NLRB v. Noel Canning, 573 U.S. 513, 525-26 (2014).
Multimember independent agencies have wielded executive power and undertaken
adjudications for generations, with judicial approval.

Finally, multimember independent agencies are fully consonant with the
Constitution’s original meaning. The constitutional text is silent with respect to the

removal of officers, as the Framers rejected a plan to specify in the Constitution

that certain department heads would serve “during pleasure,” 2 Records of the

Federal Convention of 1787, at 335-36 (Max Farrand ed., 1911). And while



discussions in the First Congress may have concluded that the President enjoyed
removal authority, those debates did not resolve whether Congress could limit that
authority. Indeed, subsequent to those discussions, removal authority was
generally not viewed as extending to officers with fixed terms. Against that
backdrop, Congress began conditioning the President’s power to remove members
of expert bodies in the nineteenth century, and the Supreme Court consistently
recognized the legality of that practice.

This Court must abide by that “directly control[ling]” precedent, Mallory v.
Norfolk S. Ry. Co., 600 U.S. 122, 136 (2023) (quotation marks omitted), and there
is thus no reason to stay the District Court’s decision.

ARGUMENT

I. Binding Precedent Affirms the Legitimacy of Multimember
Independent Agencies.

A.  Seila Law Addressed Only the Innovation of an Independent
Agency Led by a Single Director.

President Trump says Seila Law supports his view that he can remove Harris
without cause. But Seila Law’s holding was narrow: “[TThe CFPB’s leadership by
a single individual removable only for inefficiency, neglect, or malfeasance
violates the separation of powers.” 591 U.S. at 213 (emphasis added).

In refusing to extend Humphrey’s Executor’s holding that Congress may

“create expert agencies led by a group of principal officers removable by the



President only for good cause” to the “new configuration” of a single-director
agency, the Court was clear that “we need not and do not revisit our prior decisions
allowing certain limitations on the President’s removal power.” Id. at 204.
Removal protection for “principal officers who, acting alone, wield significant
executive power” was unlawful only because it constituted a “novel impediment”
to presidential authority. /d. at 215, 238 (emphasis added); accord Free Enter.
Fundv. PCAOB, 561 U.S. 477, 483-84 (2010) (declining “to reexamine any ...
precedents”); Collins v. Yellen, 594 U.S. 220, 250-51 (2021) (Seila Law merely
declined to “extend [the Court’s] precedents”).

B.  Seila Law Rested on Three Features Unique to Single-Director
Independent Agencies, None of Which Characterize the MSPB.

Seila Law discussed three aspects of single-director leadership that the Court
concluded made removal limits untenable in that context: it was a historical
anomaly, 591 U.S. at 220-23; it introduced new barriers to presidential oversight,
id. at 204; and it concentrated power in the hands of one person, id. None of those
concerns applies to the MSPB.

1. Historical Anomaly

Seila Law stressed that the CFPB’s single-Director structure was an “almost
wholly unprecedented” “innovation with no foothold in history or tradition.” Id. at
220-22; accord Va. Off. for Prot. & Advoc. v. Stewart, 563 U.S. 247, 260 (2011)

(“Lack of historical precedent can indicate a constitutional infirmity” because
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novelty “is often the consequence of past constitutional doubts.”). In “only a
handful of isolated” and “controversial” incidents had Congress “provided good-
cause tenure to principal officers who wield power alone.” Seila Law, 591 U.S. at
220-21 (quotation marks omitted).

But multimember independent agencies are not novel. Members of expert
boards have enjoyed removal protection since the 1887 establishment of the
Interstate Commerce Commission. See An Act to Regulate Commerce, Pub. L.
No. 49-104, ch. 104, § 11, 24 Stat. 379, 383 (1887). And the MSPB bears the
hallmarks of these traditional agencies. Compare id. (ICC has five
Commissioners, serving six-year terms, removable for cause), with 5 U.S.C.

§§ 1201-1202 (MSPB has three Members, serving seven-year terms, removable for
cause). MSPB Members must be appointed based on “ability, background,
training, or experience,” 5 U.S.C. § 1201—a requirement “consistent with [past]
actions by Congress with respect to independent agencies.” S. Rep. No. 95-969, at
27-28 (1978).

2. Greater Encroachment on Presidential Oversight

Seila Law also concluded that removal protections for agency heads who
serve alone constitute a “novel impediment to the President’s oversight of the
Executive Branch.” 591 U.S. at 215. A single-director structure “forecloses

certain indirect methods of Presidential control” available for multimember boards.



Id. at 225. For instance, the President could not appoint other leaders who would
“help bring the agency in line with the President’s preferred policies.” Id. And
because the CFPB Director serves a five-year term, some Presidents would “never”
be able to appoint a director. /d.

These concerns do not apply to the MSPB. Its three members serve
staggered terms, and the President appoints the Board’s chairperson, see 5 U.S.C.
§§ 1201, 1202(a), so each President can shape the agency’s leadership. And the
MSPB’s powers are limited compared to those of other independent agencies.
Rather than promulgate regulations, the MSPB enforces civil service protections
primarily through adjudication. Id. § 1204(a); see S. Rep. No. 95-969, at 24
(envisioning MSPB as “a quasi-judicial body™). It does not enforce its orders in
court; if a government employee refuses to comply with its orders, it can only
withhold that employee’s pay. 5 U.S.C. § 1204(e)(2)(A).

The MSPB’s structure thus involves no “novel impediment to the
President’s oversight of the Executive Branch.” Seila Law, 591 U.S. at 215.

3. Concentration of Power

Finally, Seila Law rested on the CFPB Director’s status as ‘““a unilateral actor
insulated from Presidential control.” Id. at 204. According to the Court, with “the
sole exception of the Presidency, [the Constitution’s] structure scrupulously avoids

concentrating power in the hands of any single individual.” Id. at 222-23. “With



no colleagues to persuade,” the CFPB Director could “unilaterally” wield
executive authority. Id. at 225.

The Court found this arrangement a far cry from the “multimember body of
experts” it previously approved. Id. at 216. But the MSPB matches that traditional
profile. Modeled on longstanding independent agencies, the MSPB has multiple
members, who serve “non-renewable overlapping terms.” Jimmy Carter, Federal
Service Reform Message to the Congress (Mar. 2, 1978). That structure
“guarantee[s] independent and impartial protection to employees” while allowing

sufficient presidential control. /d.

In sum, Seila Law held that Humphrey’s Executor did not support the
CFPB’s unique structure. But the Supreme Court was explicit that “we do not
revisit Humphrey’s Executor or any other precedent.” 591 U.S. at 228. And lower
courts must “follow the case which directly controls, leaving to [the Supreme]
Court the prerogative of overruling its own decisions.” Mallory, 600 U.S. at 136
(quotation marks omitted).

II.  Established Practice Confirms the Validity of Multimember
Independent Agencies.

“[T]raditional ways of conducting government ... give meaning to the
Constitution.” Mistretta v. United States, 488 U.S. 361, 401 (1989) (quotation

marks omitted). The Court therefore “put[s] significant weight upon historical

7



practice” in separation-of-powers cases, Zivotofsky, 576 U.S. at 23 (quotation
marks omitted), “even when the nature or longevity of that practice is subject to
dispute, and even when that practice began after the founding era,” Noel Canning,
573 U.S. at 525. Judges “must hesitate to upset the compromises and working
arrangements that the elected branches of Government themselves have reached.”
Id. at 526.

Congress began assigning authority to independent multimember agencies
nearly 150 years ago with the Interstate Commerce Commission (ICC). See 24
Stat. at 383. The ICC had authority over the railroad industry, including the power
to issue cease-and-desist orders, require payment of reparations, and enforce its
orders in court. See id. at 383-87. By 1906, the ICC could prescribe “fair” and
“reasonable” practices and railroad rates—in other words, promulgate regulations.
See Act of June 29, 1906, ch. 3591, § 4, 34 Stat. 584, 589.

In the early twentieth century, “a multitude of new agencies,” including the
Federal Reserve Board, “were established using the ICC as their prototype.”
Marshall J. Breger & Gary J. Edles, Established by Practice: The Theory and
Operation of Independent Federal Agencies, 52 Admin. L. Rev. 1111, 1116 & n.14
(2000). For generations, these agencies have wielded executive power. For
instance, at the time of Humphrey’s Executor, the FTC could adjudicate charges

against private parties in administrative hearings, issue cease-and-desist orders, and



enforce those orders in court. See Humphrey’s Ex’r v. United States, 295 U.S. 602,
620 (1935); see also An Act to Create a Federal Trade Commission, ch. 311, § 5,
38 Stat. 717, 719-20 (1914). Although the Supreme Court initially conceived of
these powers as “quasi-legislative or quasi-judicial,” rather than executive, Seila
Law, 591 U.S. at 216 & n.2 (quotation marks omitted), it now recognizes that
enforcement, adjudication, and rulemaking are “exercises of ... the ‘executive
Power,”” City of Arlington v. FCC, 569 U.S. 290, 304 n.4 (2013). Thus, beginning
with Humphrey’s Executor, the Supreme Court has consistently upheld removal
protections for multimember agencies with powers that “at the present time” are
“considered executive.” Morrison v. Olson, 487 U.S. 654, 689 n.28 (1988)
(quotation marks omitted).

In Free Enterprise and Seila Law, the Court confirmed the validity of
removal protections for multimember bodies. Article II was satisfied when the
members of the Public Company Accounting Oversight Board were shielded from
removal by “a single level of good-cause tenure,” making them adequately
“subject ... to Presidential oversight.” Free Enter. Fund, 561 U.S. at 509. And the
Court said Congress could cure the CFPB’s constitutional defect while preserving
removal limits by “converting [it] into a multimember agency.” Seila Law, 591

U.S. at 237.



Thus, for nearly a century, an unbroken line of decisions has approved a
governmental structure pioneered another half-century earlier. Over the
generations, Congress has relied on this precedent to create “some two-dozen
multimember independent agencies” with for-cause removal protections. Id. at
230. This “practical exposition” of the Constitution is, by now, “too strong and
obstinate to be shaken.” Stuart v. Laird, 5 U.S. 299, 309 (1803).

III. Constitutional Text and History Underscore the Legitimacy
of Multimember Independent Agencies.

The Constitution’s original meaning also supports Congress’s authority to
temper the President’s exercise of removal authority.

At the Founding, removal authority was not “an inherent attribute of the
‘executive power’ as it was understood in England,” where Parliament “exercised
significant control over the tenure of officers appointed to execute the laws,
including officers appointed by the King.” Daniel D. Birk, Interrogating the
Historical Basis for a Unitary Executive, 73 Stan. L. Rev. 175, 182, 220 (2021).

The Constitution “is silent with respect to the power of removal.” Hennen,
38 U.S. at 258. Presidential removal authority was not discussed at the
Constitutional Convention, though both Alexander Hamilton and James Madison
soon after asserted that Congress would be able to regulate the removal of officers.
See The Federalist No. 77, at 459 (Hamilton) (Clinton Rossiter ed., 1961); The

Federalist No. 39, at 242 (Madison) (Clinton Rossiter ed., 1961).
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The Framers rejected a plan to specify in the Constitution that certain
department heads would serve “during pleasure.” 2 Records of the Federal
Convention of 1787, at 335-36 (Max Farrand ed., 1911). Instead, the text
empowers Congress to shape the federal government, U.S. Const. art. I, § 2, and
to enact laws necessary and proper “for carrying into Execution ... all ... Powers”
of the government, U.S. Const. art. I, § 8, cl. 18 (emphasis added)—without
referencing presidential removal.

Because of the Constitution’s silence on removal, the question came to the
fore in the “Decision of 1789,” when Congress established the Foreign Affairs
Secretary. Disagreement arose about whether the President could remove the new
Secretary from office. See David P. Currie, The Constitution in Congress: The
First Congress and the Structure of Government, 1789—1791,2 U. Chi. L. Sch.
Roundtable 161, 196-201 (1995). Views differed about whether the Constitution
gave inherent removal power to the President, the Senate, both, or neither. 1d.; see
Hennen, 38 U.S. at 233. The final legislation allowed the President to remove the
Secretary, without specifying whether this power was statutory or constitutional.
See Act of July 27, 1789, ch. 4, § 2, 1 Stat. 28, 29.

Despite its ambiguities, the Decision of 1789 was taken as establishing that
“the constitution vested the power of removal in the President alone,” rather than

jointly with the Senate. 1 Annals of Cong. 398 (1789) (Rep. Vining). Whether
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Congress could limit the President’s removal authority was not addressed,
Saikrishna Prakash, New Light on the Decision of 1789, 91 Cornell L. Rev. 1021,
1072 (2006), nor whether the President would enjoy that power when the “nature
of th[e] office differed” from the positions being debated, 1 Annals of Cong. 636-
38 (1789) (Rep. Madison) (proposing that different rules could apply to an office
that was “of a judiciary quality as well as executive”).

Subsequently, removal authority “was not regarded ... as embracing officers
with fixed term([s],” except perhaps for certain officers who exercised inherent
presidential authority. Edward S. Corwin, Tenure of Office and the Removal
Power Under the Constitution, 27 Colum. L. Rev. 353, 379 (1927). In Marbury v.
Madison, for example, the Supreme Court observed that Congress could make
certain officers “not removable at the will of the executive.” 5 U.S. 137, 162
(1803). In the nineteenth century, Congress began limiting presidential removal,
e.g., Act of Feb. 25, 1863, ch. 58, § 1, 12 Stat. 665, 665-66, without any serious
constitutional objections. E.g., Parsons v. United States, 167 U.S. 324, 334
(1897).

Constitutional text and history, therefore, do not support Appellants’

assertion that good-cause tenure for MSPB Members violates Article II.
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CONCLUSION

This Court should deny Appellants’ motion.

Dated: March 10, 2025
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/s/ Brianne J. Gorod
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