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Introduction

The killing of George Floyd and the waves of police violence that followed in its
wake serves as a testament to the Supreme Court’s betrayal of our Constitution’s text, history, and values.
The constitutional law of policing is in shambles today. The Supreme Court has concentrated more and
more power in the police. It has sanctioned discriminatory policing and racial profiling. It has allowed police
violence to fester. It has gutted virtually every remedy available to hold the police accountable. And the
problems go even deeper. The Supreme Court’s jurisprudence is rooted in an incomplete understanding of
the relevant constitutional history. When the Supreme Court talks about the constitutional limits on policing,
it begins and ends with the Founding era. This erases a key part of our constitutional story of policing. Police
abuse, including indiscriminate searching and seizing, arbitrary arrests, police violence and killing, lies at the
core of the Fourteenth Amendment’s history, a fact that has long been ignored and brushed aside by both
the Supreme Court and almost all of the scholarly literature.! Our understanding of the constitutional law of
policing—and the Supreme Court’s responses to police abuses—will remain inadequate unless we recover
this history.

“Police abuse, including indiscriminate This article corrects this omission. It lays

searching and seizing, arbitrary arrests, out our whole constitutional story of race

police violence and killing, lies at the core
L

of the Fourteenth Amendment’s history, designed to curtail police abuses and

a fact that has long been ignored and safequard liberty, personal security, and

brushed aside by both the Supreme Court  equality for all regardless of race. It provides

and almost all of the scholarly literature.”  the first comprehensive account of the
text, history, and original meaning of the

and policing, focusing on the Fourteenth
Amendment’s transformative guarantees

Fourteenth Amendment'’s limitations on policing. Uncovering this history sheds new light on the meaning of
the Fourth and Fourteenth Amendments and offers a new perspective on the many failings of the Supreme
Court’s jurisprudence in this area.

The Fourteenth Amendment broke new ground, while building off what had come before. Thus, to
understand the Fourteenth Amendment, we have to begin with the Fourth Amendment, the founding
generation’s response to the abusive search and seizure practices they had experienced under British rule.
The Constitution’s Framers included the Fourth Amendment in the Bill of Rights, refusing to permit the
federal government to search and seize at will. The Fourth Amendment’s guarantee of “the right to be secure
against unreasonable searches and seizures” established personal security as a core constitutional value. It
introduced the idea that giving law enforcement excessive discretion to search and seize, in the words of
James Otis, “places the liberty of every man in the hands of every petty officer.”? Broad, discretionary powers
to search and seize are at war with the right to be secure that the Fourth Amendment promised.> No longer
would individuals be “searched or ransacked by the strong hand of power” in the “most arbitrary manner,
without any evidence or reason.

In most accounts, the story ends there. But our constitutional development did not. Roughly eighty years
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after the adoption of our national charter, in the wake of a bloody civil war fought over slavery, the Fourteenth
Amendment demanded that states respect Fourth Amendment rights and ensure equal protection of the
laws for all persons, vindicating the newly freed slaves’ demand that “now we are free we do not want to be
hunted,” we want to be “treated like human[] beings.”> Against the backdrop of mass arrests of Black people
under vagrancy laws, often for pretextual reasons, and police and mob violence directed against them, the
Fourteenth Amendment sought to curb police abuses aimed at keeping Black Americans in a subordinate
status. The Framers understood that open-ended police power to search and seize offended not only liberty
and personal security, but equality as well. In all these ways, criminal justice abuses lie at the very core of
the Fourteenth Amendment’s guarantees. Yet this Fourteenth Amendment history has never been given its
due. As aresult of this erasure, key Fourteenth Amendment concerns—such as discriminatory and pretextual
searches and seizures and police brutality—are effectively excluded from our constitutional story.® These
should be at the center of the story we tell, not relegated to the margins.

And because this part of our constitutional story has long been ignored, the Supreme Court’s jurisprudence
has suffered. The Court has enabled racial targeting, racial profiling, and racial violence, allowing the police
to treat people of color as second-class citizens on the nation’s streets and roads.” As study after study has
shown, men and women of color are “over-stopped, over-frisked, over-searched, and over-arrested.”® They are
also more likely to be beaten or killed by the police.® As the police killings of George Floyd, Breonna Taylor,
Walter Scott, Laquan McDonald, Philando Castile, Eric Garner and many others attest, “[e]lvery encounter
police officers have with African Americans is a potential killing field.""® As a result, the sad reality remains that
“[t]he black American finds that the most prominent reminder of his second-class citizenship are the police!™

Decades ago, Anthony Amsterdam predicted that “[i]f there are no fairly clear rules telling the policeman
what he may or may not do, courts are seldom going to say that what he did was unreasonable!’? That
is exactly what has happened. In case after case, the Court has insisted that the touchstone of the Fourth
Amendment is reasonableness, not a warrant or probable cause. In this view, all the Fourth Amendment
requires is ad hoc balancing of government and individual interests. This has made the Fourth Amendment
into little more than a rational basis test—the most forgiving test in constitutional law—and facilitated a
massive expansion in discretionary police power to search and seize. In the hands of the modern Supreme
Court, this balance almost always favors the police. The reasonableness test is supposed to consider all factors,
but it systematically discounts race, a consequence of the erasure of the Fourteenth Amendment.

Itis not only the Court’s Fourth Amendment jurisprudence that has suffered. Equal protection, in the policing
context, no longer provides the protection it was supposed to. The Framers of the Fourteenth Amendment
wrote the equal protection guarantee with policing in mind, seeking to undo discriminatory state laws
and policies that subjected newly freed slaves to arbitrary arrests and harsh punishments—including re-
enslavement—while turning a blind eye to violent offenses against them. The Supreme Court’s earliest equal
protection rulings gave the greenlight to Klan violence, writing out of the Fourteenth Amendment the states’
constitutional obligation to protect individuals from private violence,' and recent decisions have only made
things worse, erecting a stringent requirement of discriminatory purpose that makes it nearly impossible to
redress discriminatory policing. This has enabled the police to target men and women of color for arbitrary
invasions, while ignoring crimes committed against them.™ As Rev. William Barber has observed, today, as in

the aftermath of the civil war, “[t]he black community gets cuts by both edges of the sword.""
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The turn to rational-basis style reasonableness review and the erasure of equal protection is only half the
story. The Supreme Court has also been cutting back sharply on remedies for police misconduct across
the board. In most cases, there are simply no remedies available to individuals aggrieved by unreasonable
searches and seizures. The result, as Leah Litman has observed, is the “collapse of what is supposed to be an
overarching and integrated system of remedies that is adequate to deter constitutional violations."’® Instead
of a system of remedies we have a system of police unaccountability. Here, too, the Court’s blindness to
Fourteenth Amendment history has produced badly flawed doctrine.

The increasing expansion of qualified immunity exemplifies this dynamic. The time-tested remedy of civil
damages—a remedy explicitly incorporated into Section 1983, the Reconstruction-era federal law that
provides a federal cause of action against state officers for violating federal constitutional rights—is virtually
impossible to obtain because of the Supreme Court’s use of qualified immunity to shield police officers from
suit for all but the most egregious constitutional violations. Rather than honoring the text and history of
Section 1983, the Court has rewritten the law to make it easier for police officers to evade accountability.”
This turns the Fourteenth Amendment on its head. In passing Section 1983, Congress wanted to vindicate
fundamental rights, not immunize lawbreakers bent on stripping Black Americans of the freedom and
personal security the Fourteenth Amendment promised. A proper understanding of Fourteenth Amendment
history complements the burgeoning literature that demonstrates why the Supreme Court should scrap
qualified immunity.'®

This Article proceeds as follows. The first three parts lay out our whole constitutional story of policing from
the Founding to the Fourteenth Amendment. Part | examines the text and history of the Fourth Amendment,
showing how the Constitution’s Framers established a constitutional right to be secure from unreasonable
searches and seizures in order to check excessive discretion in law enforcement. Part Il examines the
constitutional transformation that culminated in the Fourteenth Amendment, detailing the police abuses
at the core of Fourteenth Amendment’s text and history and spelling out the original meaning of the
Amendment’s limit on abuse of power. Turning from rights to remedies, Part Ill demonstrates that the Framers
of the Fourth and Fourteenth Amendments viewed civil remedies as essential to safeguard constitutional
rights. Part IV examines the Court’s Fourth Amendment, Fourteenth Amendment, and remedies caselaw and
shows how the Court’s erasure of the Fourteenth Amendment from the constitutional story of policing has
led to a host of flawed constitutional doctrinal rules. A short conclusion briefly sketches how the Court might
revitalize the Fourteenth Amendment’s transformative guarantees.
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The Text and History of the Fourth Amendment

The Fourth Amendment provides, in relevant part:

FOURTH AMENDMENT: The right of the people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue,
but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be
searched, and the persons or things to be seized.

The Fourth Amendment provides that “[t]he right of the people to be secure in their persons, houses, papers,
and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but
upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched,
and the persons or things to be seized.”'® This language, drafted against the backdrop of decades of abusive
British practices, was written to deny the federal government excessive discretion to search and seize.

The Fourth Amendment made three central innovations to check arbitrary invasions by law enforcement.
First, it guaranteed to the people a right “to be secure” from unreasonable searches and seizures, language
understood to deny the government the power to search and seize indiscriminately.?® Second, it outlawed
general warrants—namely—open-ended warrants that did not specify their targets, the reasons for suspicion,
or what was to be searched and seized. Third, it required specific warrants supported by probable cause
in order to sharply constrain searches and seizures. Refusing to permit the federal government to engage
in indiscriminate searches and seizures—whether pursuant to general warrant or otherwise—the Fourth
Amendment demanded a specific warrant supported by probable cause.

A. British Abuses: The King’s Unbridled Power to Search and Seize

The Framers of the Fourth Amendment knew from experience that giving law enforcement sweeping grants
of power to search and seize was incompatible with liberty. In the late seventeenth and eighteenth centuries,
British law authorized all manner of invasive searches and seizures, permitting royal authorities to invade
the homes of colonists and seize their property as they sought fit. Colonial legislation was similar. General

warrants and sweeping powers of search and seizure were common features of these laws.”’

Searches and seizures by British customs officers
[
were particularly repugnant to the colonists. The Framers of the Fourth Amendment

The Act of Frauds of 1662, which was applied knew from experience that giving law
to the colonies in 1696, authorized British enforcement sweeping grants of power

officers to “enter and go into any House, Shop,  tg search and seize was incompatible
Cellar, Warehouse or Room, or other place, and with Iiberty.”

in Case of Resistance, to break open Doors,

Chests, Trunks and other Package, there to seize, and from thence to bring, any Kind of Goods or Merchandize
whatsoever, prohibited and uncostumed."? Further, British customs officers, in the commissions they received
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from their superiors, were given authority to search all houses and other buildings without any warrant.

The Act of Frauds also authorized writs of assistance, a particularly pernicious tool that allowed royal
authorities to search and seize as they saw fit. Such writs gave customs officers an extraordinary power: they
could commandeer anyone to assist in searching and seizing.?* Once issued, a writ of assistance was a virtual
blank check, in effect for the lifetime of the reigning King or Queen.

“Otis denounced the writ of Matters came to a head in the middle of the eighteenth

assistance as ‘the worst century, when King George I, facing a war with France,

instrument of arbitrary power,
explaining that sanctioning

sought to strengthen customs enforcement. Throughout
the 1750s, customs officers had obtained writs of assistance
from colonial courts. In 1760, King George Il died, requiring

indiscriminate searches and customs officials to obtain new writs. This set the stage for
seizures ‘places the liberty of Paxton’s Case, in which James Otis, who represented a group
every man in the hands of of Boston merchants and citizens, delivered his famous

every petty officer”” condemnation of writs of assistance. Otis’s arguments did not

succeed, but they exerted a powerful influence on the Framers
of the Fourth Amendment.? Indeed, the big ideas at the core of the Fourth Amendment—the right to be
secure, the need for limits on excessive discretion to search and seize, and the specific warrant as a check on

government overreaching—can all be traced to Otis.

Otis denounced the writ of assistance as“the worst instrument of arbitrary power,”explaining that sanctioning
indiscriminate searches and seizures “places the liberty of every man in the hands of every petty officer”
“[E]very hous[e]holder in this province, will necessarily become less secure than he was before this writ had
any existence among us"? for British officers could break into houses “when they please; we are commanded
to permit their entry. Thely] ... may enter, may break locks, bars, and every thing in their way; and whether
they break through malice or revenge, no man, no court, can inquire”?* How “can a community be safe with
an uncontrould power lodg'd in the hands of such officers, some of whom have given abundant proofs of
the danger there is in trusting them with ANY?"*° Indeed, as Otis stressed, “[e]very one with this writ may be a
tyrant..... Every man, prompted by revenge, ill humor, or wantonness, to inspect the inside of his neighbor’s
house, may get a writ of assistance.™'

Otis not only attacked indiscriminate government search and seizure, he insisted that a search warrant was
only permissible on the basis of specific evidence of wrongdoing. Searches of the home were permitted only
“in cases of the most urgent necessity and importance; and this necessity and importance always is, and
always ought to be determin'd by adequate and proper judges.”* This required a particularized search warrant,
permitting the government to “search certain houses” based on concrete suspicion concerning “those very
places he desires to search.”** While general warrants had been used in the past, Otis argued, “in more modern
books you will find only special warrants to search such and such houses specially named, in which the
complainant has before sworn that he suspects his goods are concealed; and you will find it adjudged that
special warrants only are legal."*

While Otis did not succeed in preventing new writs of assistance from issuing, English courts vindicated his
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arguments in a series of famous suits arising out of the King's use of general warrants to silence John Wilkes
and other political enemies of King George Ill. These cases, which recognized that open-ended warrants
threatened fundamental protections for liberty, loomed large for the Framers of the Fourth Amendment.®
These cases taught that giving the government general powers of searching and seizure was a recipe for
abuse of power, oppression of those out of favor, and destruction of basic security for all.

In 1762, Wilkes published The North Briton No. 45, an anonymous pamphlet critical of King George Ill. Three
days after its publication, Lord Halifax, the King’s Secretary of State, issued a general warrant directing the
King's messengers “to make strict and diligent search for the authors, printers, and publishers of a seditious
and treasonable paper, intitled, The North Briton,” and “to apprehend and seize [them], together with their
papers, and to bring them in custody before me, to be examined.”*® The King’s officers were not shy about
using these powers. When all was said and done, they had searched “at least five houses” and arrested “some
forty-nine persons, nearly all innocent” and left in their wake “more than twenty ruptured doors, scores
of ransacked trunks, and hundreds of broken locks.”?” Some of those searched were detained for days on
end.® That same year, in a similar case, Lord Halifax issued a broadly-worded warrant to search and seize the
books and papers of John Entick, the publisher
of The Monitor, another pamphlet that the King

considered seditious.>

In a series of landmark opinions, English ArciaRas P PN e

courts repeatedly denounced these warrants,

e the papers relating #o the profrcution of John
thar and publifher of the 45tk nuaber of

the North Briton,

M AGNA CH AR T Cap. 29.

emphasizing two key points. First, they noted the
evil of permitting unchecked discretion to search
and seize, explaining that such a “discretionary
power . . . to search wherever their suspicions o
may chance to fall” “may affect the person and i
property of every man in this kingdom, and is oy
totally subversive of the liberty of the subject*® £
General warrants were “illegal and void” because 4
“lilt is not fit that the receiving and judging o

should be left to the discretion of the officer. [ e iy o, o e
The magistrate ought to judge; and should give

e
certain directions to the officer”' Without some '

check, “the secret cabinets and bureaus of every g
subjectin this kingdom will be thrown open to the g
search and inspection of a messenger whenever ﬁ
the secretary of state shall think fit to charge, or g

even to suspect, a person to be the author, printer,

or publisher of a seditious libel."? I

Second, the courts stressed that the unchecked
power claimed by the King’s officers was deeply
“subversive of all the comforts of society** “To

The North Briton, no. 45, Appendix. (Public

Domain)

enter a man’s house by virtue of a nameless
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warrant, in order to procure evidence,’ one court observed, “was worse than the Spanish Inquisition; a law
under which no Englishman would wish to live an hour; it was a most daring public attack made upon the
liberty of the subject."* If such indiscriminate searches and seizures were permissible, every Englishman could
find that “[hlis house is rifled; his most valuable secrets are taken out of his possession, before the paper for
which he is charged is found to be criminal by any competent jurisdiction, and before he is convicted either
of writing, publishing, or being concerned in the paper.”+

In the colonies, newspaper coverage of these cases was widespread, providing daily reminders that
permitting the government indiscriminate powers to search and seize was intolerable.*® But rather than
respect the fundamental principles vindicated by Wilkes, Britain doubled down on its efforts to search and

seize Americans.

“In 1767, Parliament enacted the Townsend In 1767, Parliament enacted the
Act, which was designed to make it easier to Townsend Act, which was designed
obtain writs of assistance in the colonies. With

the passage of the Act, colonial judges rebelled

to make it easier to obtain writs of
assistance in the colonies.”” With
the passage of the Act, colonial

against the writs of assistance, refusing to judges rebelled against the writs
give such open-ended authority to search and of assistance, refusing to give such
seize.” open-ended authority to search and

seize. “In the period 1769-1772, no
colonial court beyond New Hampshire or Massachusetts granted the general writ that the customs authorities
wanted, and most included constitutional or legal exegeses in their grounds of refusal*® This demonstrated
that courts could provide a valuable check on indiscriminate search and seizure.

In Pennsylvania, the courts repeatedly refused to grant a writ of assistance. In 1771, Chief Judge William Allen
told customs officers that “if you will make oath that you have had an information that [uncustomed goods]
are in any particular place,” he would “grant you a writ to search that particular place, but no general writ
to search every house—I would not do that for any consideration”* In 1773, new British customs officers
applied to the entire bench of the superior court for a writ of assistance, but they, too, were rejected.“[Alrming
officers of the Customs with so extensive a power to be exercised, totally at their own discretion would be of
dangerous consequences and was not warranted by Law."*°

In 1769, in Connecticut, courts “proposed specific search warrants in lieu of general writs of assistance,”
explaining that they would only permit search and seizure “consistent with the Liberty and Privilege of
the Subject”" In Florida, in 1772, Chief Justice William Drayton insisted that he would only issue specific
writs permitting searches of places “which by oath made before me shall be suspected or known to contain
[uncustomed] goods.”*? But he “absolutely and positively refused” to grant an open-ended writ of assistance,
explaining that he was not “justified by Law to issue general writs . . . to be lodged in the hands and to be
used discretionally (perhaps without proper foundation) at the will of subordinate officers, to the injury of the
rights of His Majesty’s other loyal subjects.”>

Hostility to indiscriminate powers of search and seizure spread like wildfire in the run up to the American
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Revolution. Rejection of “writs of assistance and similar methods of search ... came not only from colonial
judges but from town meetings, the Continental Congress, quasi-governmental agencies, pamphleteers,
essayists, and the man-on-the-street>

Arthur Lee, writing as Junius Americanus, charged that writs of assistance left the colonists “laid open to
something worse than a General Warrant, namely, to the will and pleasure of every officer and servant in the
Customs.”>> William Drayton stressed that writs of assistance were pernicious invasions on personal security—
even, a petty officer has power to cause the doors and locks of any Man to be broke open, to enter his most
private cabinet; and thence to take and carry away, whatever he shall in his pleasure deem uncustomed
goods.”*® John Dickinson denounced the unfettered power to search and seize conferred in the Townsend
Act as an “engine of oppression,”’” contending that “such a power was dangerous to freedom, and expressly
contrary to the common law, which ever regarded a man’s house as his castle, or a place of perfect security."*®

Colonists also objected to warrantless searches by the Commissioners of Customs, who were authorized by
their commissions to search and seize. At a 1772 Boston town meeting, which was attended by James Otis,
Samuel Adams, and others, colonists pointedly denounced these warrantless searches, insisting that “[t]hese
Officers are by their Commissions invested with Powers altogether unconstitutional, and entirely destructive
to that Security which we have a right to enjoy; and to the last degree dangerous, not only to our property,
but to our lives. .. "% Those at the meeting argued that these commissions vested a “Power more absolute
and arbitrary than ought to be lodged in the hands of any Man or Body of Men whatsoever.®® As a result, “our
Houses, and even our Bed-Chambers, are exposed to be ransacked, our Boxes, Trunks and Chests broke open,
ravaged and plundered by Wretches ... whenever they are pleased to say they suspect there are in the House,
Wares, & c. for which the Duties have not been paid. . . . By this we are cut off from that domestic security
which renders the Lives of the most unhappy in some measure agreeable."®!

Others agreed with these sentiments. A 1774 general meeting at Leweston, Delaware complained that the
“Commissioners of the Customs” had been “authorized by Parliament, in violation of all English liberty, to
plunder freemen’s houses, cellars, trunks, bed-chambers, &c."®? In 1774, the Continental Congress included
in its list of grievances that “[t]he commissioners of the customs are [elmpowered to break open and enter
houses without the authority of any civil magistrate founded on legal information.”®* The colonists were firmly
opposed to such indiscriminate searches and seizures, whether authorized by a warrant or not.

B. The Drafting and Ratification of the Fourth Amendment

Many of the Revolutionary-era state constitutions limited search and seizure by the government. Some, such
as the Virginia Constitution of 1776, only banned general warrants; others, like the Massachusetts Constitution
of 1780, were broader, recognizing that“[e]very subject has a right to be secure from all unreasonable searches
and seizures of his person, his houses, his papers, and all his possessions.”®* The failure of the proposed federal
Constitution to provide any protection for personal security produced a groundswell of criticism.

In Pennsylvania, Samuel Bryan, writing as Centinel, observed that “[ylour present frame of government,
secures to you a right to hold yourselves, houses, papers and possessions free from search and seizure,”
and asked “[h]Jow long those rights will appertain to you, . . . whether your houses shall continue to be your
castles; whether your papers, your persons, and your property, are to be held sacred and free from general
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warrants® A Maryland Antifederalist, writing as “A Farmer and Planter,’ objected that “excise-officers have
power to enter your houses at all times, by night or day, and if you refuse them entrance, they can, under
pretence of searching for excisable goods, . . . break open your doors, chests, trunks, desks, and boxes, and
rummage your houses from bottom to top.”®® He pointedly asked whether “Congress excise-officers will be
any better®” In Massachusetts, Mercy Otis Warren, sister of James Otis, denounced the Constitution’s failure
to “guard against” such “dangerous encroachments of power,” noting the “insecurity in which we are left with
regard to warrants unsupported by evidence!”® She insisted on a constitutional guarantee to prevent “any
petty revenue officer” from “enter[ing] our houses, search, insult, and seize at pleasure.”®® In New York, a “Son
of Liberty” objected that “[m]en of all ranks and conditions” would be “subject to have their houses searched
by officers, acting under the sanction of general warrants.””® He feared that “[e]xcise laws” would permit “our
bed chambers” to be “searched by brutal tools of power, under pretence, that they contain contraband or
smuggled merchandize!”

Debates in the state ratifying conventions proceeded along similar lines. In the Virginia ratifying convention,
Patrick Henry warned that, under the Constitution, “any man may be seized, any property may be taken, in
the most arbitrary manner, without evidence or reason. Every thing the most sacred may be searched and
ransacked by the strong hand of power.””? “Suppose an excise-man will demand leave to enter your cellar,
or house, by virtue of his office; perhaps he will call on the militia to enable him to go."”® Henry feared that
“[t]he officers of Congress may come upon you now, fortified with all the terrors of paramount federal
authority. Excisemen may come in multitudes . ... They may, unless the general government be restrained
by a bill of rights, . . . go into your cellars and rooms, and search, ransack and measure, every thing you eat,

drink, and wear. They ought to be restrained within proper bounds.!””* The Virginia convention recommended

Bill of Rights (Public Domain)
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adding to the Constitution a bill of rights, including a right to be secure from unreasonable searches and
seizures.” Other states made similar proposals. For example, the Maryland ratifying convention proposed
an amendment that would ensure a

“constituti " “The Virginia convention recommended
constitutional check” on searches and g

seizures, fearing that “our dwelling- adding to the Constitution a bill of rights,
houses, those castles considered so including a right to be secure from

sacred by the English law, will be laid  ,nreasonable searches and seizures.”
open to the insolence and oppression

of office!"”®

These arguments carried the day. On June 8, 1789, James Madison introduced the Bill of Rights, including
a guarantee that “the rights of the people to be secured in their persons; their houses, their papers, and
their other property, from all unreasonable searches and seizures, shall not be violated by warrants issued
without probable cause, supported by oath or affirmation, or not particularly describing the places to
be searched, or the persons or things to be seized.””” Madison’s draft affirmed a right to be secure from
unreasonable searches and seizures, using language similar to the Massachusetts Constitution of 1780, but
only prohibited violations of the right that were caused by general warrants. Ultimately, the First Congress
broadened the Amendment’s scope. The Framers made the two core concepts in Madison’s draft into two
independent guarantees, one safeguarding a right to be secure against unreasonable search and seizures
and one requiring all warrants to be specific, demanding both probable cause and particularity. Unlike
Madison'’s draft, the Fourth Amendment proscribes all unreasonable searches and seizures.

C. The Original Meaning of the Fourth Amendment

The opening words of the Fourth Amendment safeguard the “right of the people to be secure in their
persons, houses, papers, and effects, against unreasonable searches and seizures.””® The Amendment then
provides that “no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched and the persons or things to be seized.””® The original
meaning of the text provides three important lessons and clarifies how its two clauses fit together.

First, the text safeguards a broad right of personal security. Beginning with James Otis, the Founding
generation had opposed the Crown’s sweeping discretion to search and seize on the basis that it violated
their right to security. Otis argued that “[a] man who is quiet, is as secure in his house, as a prince in his
castle”but the writs of assistance took away that promise of security.®’ “[Elvery householder in this province,
will necessarily become less secure than he was before this writ had any existence among us®' In 1772, when
Bostonians denounced the power of the American Commissioners of Customs to engage in warrantless
searches, they invoked the right to be secure—"These Officers are by their Commissions invested with
Powers altogether unconstitutional, and entirely destructive to that Security which we have a right to
enjoy.”

While the driving impetus for inclusion of the Amendment was the fear that the federal government
might reinstitute general warrants, the Amendment sweeps broadly. It constrains all searches or seizures,
reflecting that British abuses included not only general warrants and writs of assistance, but also
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warrantless searches occurring “without the authority of any civil magistrate founded on legal information.”s
Indeed, Antifederalists had insisted that a constitutional check on all government searches and seizures
was necessary to protect personal security, whether pursuant to a warrant or not. “[R]atifying conventions
and pamphleteers increasingly spoke in the plural, of unreasonable searches and seizures. General excise
searches and search warrants issued groundlessly were condemned almost as much as the general warrant.”®
The Fourth Amendment established a federal right to be secure that “transcended the mere denunciation of
general warrants that their state constitutions provided.”®

Thus, to vindicate personal security, the Fourth Amendment forbids general searches.® A statute that allowed
the federal government the power to search and seize at will was no more permissible than a general warrant
that permitted such arbitrary invasions.®” It would have made “little sense to bar searches conducted under
general warrants and then to permit general searches to be made without warrants."®

Second, and relatedly, the Fourth Amendment denies the federal government the power to give law
enforcement officials the discretion to search and seize who they wish.®?* The Framers wrote the right to
be secure from unreasonable searches and seizures into the Fourth Amendment precisely because it
feared giving the federal government excessive discretion to search and seize. As David Gray has argued,
“eighteenth-century readers would have regarded grants of broad and unfettered discretion as hallmarks
of unreasonable searches and seizures.”® Such discretionary grants of power subject individuals to officials
rummaging through their belongings for no good reason and open the door to arbitrary enforcement,

allowing the government to target disfavored persons.”’ w .
As one early court made the point, such sweeping The Framers wrote the rlght

authority “would open a door for the gratification of the ~ tO be secure from unreasonable
most malign passions.”> Personal security would be a searches and seizures into the
nullity in a system in which the government could, at Fourth Amendment precisely
will, break into homes, arrest residents, and ransack their because it feared giving the

possessions. The Framers thought it “better that the guilty federal government excessive

should sometimes escape, than that every individual . . c
discretion to search and seize.

should be subject to vexation and oppression.”*

Third, most searches required warrants and those warrants had to be specific.* The replacement for the
general warrants that the Framers abhorred was a specific warrant based on probable cause to believe
a crime had been committed and that recited the place to be searched and the things to be seized. This
transformation—which was at the heart of Otis’s arguments against the writs of assistance—is fundamental
to understanding the Fourth Amendment.”® Specific warrants were constitutionally reasonable. Allowing
the government broad discretionary powers to search and seize was not. This ensured the judicial check on
search and seizure the Framers demanded.*

In his famous 1800 report on the Virginia Resolutions, James Madison wrote that “[i]n the administration of
preventive justice,” it was a “sacred” rule that “some probable ground of suspicion be exhibited before some
judicial authority” and “that it be supported by oath or affirmation.”” As Madison explained, the “ground
of suspicion” had to be “judged” by “judicial authority” and could not be left to the “executive magistrate
alone® In short, judges had a responsibility to ensure compliance with the Fourth Amendment to rein in
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abuses. By requiring the government to provide reasons before conducting searches and seizures, the Fourth
Amendment ensures that the judiciary has the opportunity to determine whether the police have probable
cause for intruding on an individual’s security before they do so.

St. George Tucker, a well-known and respected Virginia lawyer, drew on and quoted at length Madison'’s
argument in his discussion of the meaning of the Fourth Amendment in the 1803 edition of Blackstone’s
Commentaries.”® Tucker’s lecture notes of the 1790s were crystal clear about the meaning of the right to
be secure against unreasonable searches and seizures: “What shall be deemed unreasonable searches and
seizures[?] The same article informs us, by declaring, that no warrant shall issue, but first upon probable
cause—which cause secondly, must be supplied by oath or affirmation; thirdly the warrant must particularly
describe[] the place to be searched; and fourthly—the persons, or things to be seized. All other searches
and seizures, except such as are thus authorized, are therefore unreasonable and unconstitutional.”’® While
Tucker accepted that some arrests did not require a warrant, he viewed warrantless searches as presumptively
unreasonable.’”” Madison and Tucker were not alone. In an 1829 treatise, William Rawle wrote that “[t]he
term unreasonable” in the Fourth Amendment “is used to indicate that the sanction of a legal warrant is to be
obtained, before such searches or seizures are made!" %2
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The Fourteenth Amendment and Our Whole
Constitutional Story of Race and Policing

The Fourth Amendment represented the culmination of a long struggle to
guarantee personal security and eliminate excessive discretion in law enforcement. But it did not ensure

personal security and true freedom for all without regard to
race. The Fourteenth Amendment, which puts race at the
center of our constitutional story of policing, was necessary
to make the Constitution’s promise of a right to be secure a
reality for all. The long road to the Fourteenth Amendment
begins with the antebellum story of slavery’s system of race-

based policing.

A. The Prehistory of the Fourteenth
Amendment: Slavery, Search, and Seizure

“The Fourteenth Amendment,
which puts race at the center
of our constitutional story of
policing, was necessary to
make the Constitution’s
promise of a right to be
secure a reality for all.”

The Fourth Amendment’s promise of a right to be secure from unreasonable searches and seizures proved

illusory for Black Americans in the new nation. Whether they were free or enslaved, whether they lived in the

North or the South, Black people were subjected to indiscriminate searches and seizures. Racialized search

and seizure practices left Black Americans without any security.

Slave patrols that had virtually unfettered power to search and seize—and to terrorize Black people—were

a basic feature of slavery beginning in the early 18th century.'® Patrollers had all the powers associated with

general warrants, including the unfettered power to search and seize.'® As Sally Hadden has described,

A woodcut from the abolitionist Anti-Slavery Almanac (1839)

depicts the capture of a fugitive slave by a slave patrol. (Public

Domain)
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“[platrols rummaged through slave
dwellings,” broke up “slave gatherings
of any kind” and “questioned and
detained slaves who were away from
their plantation” to examine whether
they had a valid pass.'™ Armed with
guns, whips and ropes, the patrols
often savagely whipped and brutalized
enslaved people.' As one former
slave remembered, patrollers would
“keep close watch” so that we “have no
chance to do anything or go anywhere.
They ‘jes like policemen, only worser.
... If you wasn't in your proper place
when the paddyrollers come they
lash you til’ you was black and blue!*
Women held as slaves were constantly
“threatened by the possibility of sexual
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abuse” since patrollers’ “searches of slave cabins took them into intimate confines whose beds and privacy
could be sexually exploited.'*® Slave patrols were not confined to the countryside. Patrols operated in
cities, where slaveowners insisted on an even “more energetic and scrutinizing system” to keep Black people
subordinate.'® So did police forces, who regularly arrested Black people who did not have their papers, could
not prove they were free, or who were simply “out of place!” '

Laws subjected Black Americans to arrest simply for being Black. Throughout the South, state legislatures
enacted “Negro Seamen”laws that provided that any free Black person who arrived on board a ship would be
detained and imprisoned until the ship departed. If the ship’s captain refused to pay the costs of confinement,
the seaman could be sold into slavery.”"" In 1844, the Massachusetts legislature sent two delegates to South
Carolina to gather information about the detention of Black citizens of Massachusetts. When Samuel Hoar,
one of the delegates, arrived in Charleston, the legislature expelled him from the state. Hoar barely escaped
lynching at the hands of an angry mob."? This incident demonstrated the lengths to which slave states
would go to violate fundamental rights. Anyone who even questioned the authority of slave states to arrest,
imprison, and sell Black people into slavery was a pariah.'"

In the South, pamphlets and other writings that contained anti-slavery speech, including mainstream
northern newspapers, were subject to seizure and even burning.'* For example, an 1836 Virginia law required
the postmaster to notify the justice of the peace if abolitionist material appeared in the mails, and the law
required the justice of the peace to burn any book or other abolitionist writing.'® Southern courts issued
general warrants permitting sweeping searches of books."® Although the Bill of Rights did not apply to acts
of state governments, laws such as these produced widespread fears that the “Slave Power” was threatening
American democracy and freedom. As one congressman observed, “postmasters rifle mails and violate the
sanctity of private correspondence”and“[t]he newspaper which refuses to recount the blessings and sing the
praises of slavery is committed to the flames."""” Search and seizure was used to squelch dissent, recalling to
mind British abuses that sought to silence King George llI's political opposition.

Throughout the country, the Fugitive Slave Act exposed Black Americans to a virulent form of racial profiling
and licensed widespread seizures and kidnapping. The Act—first passed in 1793 and overhauled in 1850—
delegated sweeping powers to white people to stop, question, search, and seize possible fugitives on the
basis of open-ended, racial descriptions."’® Abolitionists repeatedly attacked the constitutionality of the
Fugitive Slave Act on Fourth Amendment grounds, but to no avail.' In a series of cases, the Supreme Court
upheld the Act and brushed aside without comment Fourth Amendment objections to it.'?

Emboldened by these decisions, Southerners pushed through Congress a tougher Fugitive Slave Act,“the most
robust expansion of federal authority over the states, and over individual Americans, of the antebellum era”'*’
The 1850 Act permitted seizures without a warrant,'?? authorized the use of summary procedures to return
people to slavery, including proof by affidavit, and created a financial incentive for federal commissioners
to accept claims made by slave owners.'? If the commissioner found the individual in question should be
returned to slavery, he was paid ten dollars, but if he determined that the individual should remain free, he
only received five dollars—effectively a bribe to induce commissioners to rule on behalf of slaveholders. The
Act commanded individuals to assist in sending people to slavery, dragooning people in a manner reminiscent
of the despised writs of assistance of the revolutionary era.'** In all these ways, “the law would give a free hand
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to kidnappers.'?> Black Americans in the North—
like never before—lived in fear of being seized,
kidnapped, and forced into slavery. The Act,
Frederick Douglass thundered, made the United
States “one vast hunting ground for men.'? It
was designed, as Charles Langston put it in an
1859 speech, “to crush the colored man” and
make him into “an outlaw of the United States,”
never free, where ever he was in the country.'”
In short, the law put in danger“every free colored
person” who at any moment could be “claimed
and forced into bondage!”'”® The Act provided

CAUTION!!
COLORED PEQPLE

OF BOSTON, 0NE & ALL,

You are hereby respectfully CAUTIONED and
advised, to avoid conversing with the

Waichmen dl'alm Oficers
of Boston,

For since the recent ORDER OF TI]E MAYOR &
ALDERMEN, they are empowered to act as

a dramatic illustration of the abuse of power

inherent in a regime of indiscriminate search and K'IDN AND P
Slave Catchers,

And they have al heen actu employed
HIDNAPPING, &%ﬂm &m
SLAVES. ’I'hu'efu ou valms Your L[BEII'!‘I,
and the Welfare Mﬂl Ii
them in every possi mner, as §0 many ﬂif'iﬂlﬂ
on the track of the most unforfunate of your race.

Keep a Sharp Look Out for
KIDNAPPERS, and have
TOP EYE open.

APRIL 24, 1851

Throughout the nation, Black Americans and
their allies resisted the Act, using every tool
in their arsenal to help their comrades evade
capture and secure their freedom, even if it
meant making a new life in Canada. Opposition
took many forms, including hiding fugitive
slaves out of sight, helping them escape to the
north, and, in some cases, even rescuing them

. . . 129
from custody, including by armed resistance. i i 94, SIS R s T el

. . people of Boston” about policemen acting as slave
Black Americans repeatedly invoked deeply

catchers. (Public Domain)

rooted Fourth Amendment ideals in their

campaign to prevent their communities from

being torn asunder. Many rallied around the defense of home. At an abolitionist meeting in Pittsburgh,
Martin Delany insisted that “Imly house is my castle; in that castle are none but my wife and my children, ..
.whose liberty is as sacred as the pillars of God. If any man approaches that house in search of a slave.. . . if
he crosses the threshold of my door, and | do not lay him a lifeless corpse at my feet, | hope the grave may
refuse my body a resting place.”'*® Others stressed the importance of warrants as a guarantee of personal
security. Rev. JW.C. Pennington warned Black people about warrantless stops by the police. “It is certainly
not safe in these times,” he wrote, for “a colored man to be led into a place surrounded by so many grates
and bars without the protection of a legal warrant."™*' Abolitionists warned Black Americans that if “you value
your LIBERTY," you should steer clear of police officers who were nothing but “HOUNDS on the track of the
most unfortunate of your race!’*? This activism in defense of freedom and personal security succeeded to a
considerable extent. Despite many tragic renditions, “many more fugitives escaped the clutches of the law
than were apprehended and returned.” '* By contesting every effort to enforce the law, Black communities
and their abolitionist allies highlighted the abuse of power the Fugitive Slave Law posed.’*

—_—
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Americans on the eve of the Civil War knew from experience the many ways in which indiscriminate search
and seizure could be employed to perpetuate discrimination, subordination, and inequality. In the wake
of the war’s bloody conclusion, the American people changed the Constitution, ratifying the Fourteenth
Amendment to forbid such discriminatory policing practices. The next subsection turns to look at the text
and history of the Fourteenth Amendment.

B. The Text and History of the Fourteenth Amendment

When the Founders wrote the Fourth Amendment, there was no such thing as the police.”** At the Founding,
criminal laws were enforced by private citizens, who took turns

serving as constables.’® But more than eighty years later, by the “[Plolice abuse lies at the
time the Fourteenth Amendment was added to the Constitution, core of the Fourteenth

local police were responsible for law enforcement in communities ~ Amendment’s history.”
across the nation, primarily in cities.’?” And police abuse lies at the

core of the Fourteenth Amendment’s history.

The Fourteenth Amendment changed the constitutional limits on policing in two major ways. First, it
required state and local governments to respect the guarantees contained in the Fourth Amendment. In the
process, it reconstructed what those guarantees were, taking account of new threats to personal security.'*®
It generated a new set of paradigm cases. At the Founding, the Fourth Amendment was framed against the
backdrop of writs of assistance and general warrants that allowed customs officers unlimited power to break
into homes. The Fourteenth Amendment, by contrast, was framed against the backdrop of vagrancy laws
that gave white police officers sweeping power to arrest Black Americans for failing to sign a work contract,
refusing to obey an employer’s order, or leaving a plantation; warrantless home invasions to seize weapons
belonging to Black persons; and police killings and other forms of state-sponsored violence. The Fourteenth
Amendment was a response to the fact that open-ended grants of discretionary police power were a tool of
racial oppression.

“The Fourteenth Amendment added to the Second, the Fourteenth Amendment
e e . added to the Constitution the
Constitution the guarantee of equal protection

. . guarantee of equal protection of
of law, requiring the police to enforce the law law, requiring the police to enforce

in a nondiscriminatory fashion. It embodied the law in a nondiscriminatory
the simple, yet radical, notion that ‘the law fashion. It embodied the simple, yet
which operates upon one man shall operate radical, notion that “the law which

equa”y upon all” operates upon one man shall operate
equally upon all”*® The Fourteenth
Amendment was written to redress both discriminatory over-policing and discriminatory under-policing.
It forbids discriminatory policing practices that subject marginalized persons to excessive searches and
seizures, just as it also forbids practices that turn a blind eye to private violence against those persons. It

sought to put an end to all forms of discriminatory policing.

Understanding these profound changes to our constitutional order requires us to examine the abuses that
led to the Fourteenth Amendment and the Framers’ efforts to eradicate them.
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1. The Police Abuses That Led
to the Fourteenth Amendment

a. Vagrancy Laws

TheFourteenth Amendment’srevolutionary
mandates were added to the Constitution
against the backdrop of the Black Codes,
the South’s effort to reimpose slavery and
keep Black Americans in a subordinate
status. The centerpiece of the Codes were
new vaguely worded vagrancy laws that
gave Southern police sweeping powers to
arrest Black people for failing to sign new
labor contracts, disobeying an employer’s
orders, or otherwise acting in ways
whites deemed idle."® As one Southern
newspaper urged, “[tlhe magistrates and
municipal officers everywhere should be
permitted to hold a rod in terrorem over
these wandering, idle, creatures. Nothing
short of the most efficient police system
will prevent strolling, vagrancy, theft, and

HOW T WORKS. #/4 |

the utter destruction of or serious injury

to our industrial system.!'' By requiring

Nast, T. (1866) Andrew Johnson’s reconstruction and how it Black people to be under contract at all
works. [Photograph| Retrieved from the Library of Congress, times, these new vagrancy laws enforced a
hstpsifiwvnwloc.goviitemid5512433/, form of “practical slavery,’'*> subordinated
newly freed slaves, and gave police new
powers to arrest those who did not fall into
line. Some, such as a vagrancy law enacted by the town of Opelousas, Louisiana, went even further, “investing
every white man with the power and authority of a police officer as against every black man!'** Through
laws like these, Southern lawmakers sought to transform slave patrols into postwar police forces armed with

sweeping new powers to “place the freedmen under a sort of permanent martial law." %

The vagrancy laws contained in the Black Codes were astounding in their sweep and in the discretion they
afforded. For example, Mississippi’s vagrancy statute made it a criminal offense for all “freedmen, free negroes,
and mulattoes”to be found, on the second Monday of January 1866 “without lawful employment or business”
or “unlawfully assembling themselves together, either in the day or night time!'*> A separate provision
condemned as vagrants “persons who neglect their calling or employment, misspend what they earn,”“do not
provide for the support of themselves or their families,” and “all other idle and disorderly persons.”'* These
vagrancy laws allowed the police to arrest and harass whomever they pleased. If convicted by the all-white

legal system, Black Americans could be subjected to onerous fines, whipped, forced to work on a chain gang,

—

T “We Do Not Want to Be Hunted”



T

or sold to white employers to pay off their fines. The “obnoxious features of these singular laws,” 0.0. Howard,
Commissioner of the Freedmen'’s Bureau explained, included “[t]he arrest of unemployed persons as vagrants
upon information given by any party; his trial by a justice of the peace; the sale of his services at public outcry
for payment of the fine and costs, without limit as to time, and whipping and working in chain-gangs.”'* The
failure of the Thirteenth Amendment to prohibit slavery as method of criminal punishment opened the door
to the Black Code’s repressive regime.'*®

The first Black Codes, including Mississippi’s, were set aside by the Freedmen’s Bureau and Union military
commanders as racially discriminatory,'*° but were soon replaced by virtually identical, race-neutral measures
that, like their predecessors, forced Black people to work for white people and gave white police officers
nearly unlimited power to arrest

those who did not. However they - LW]e do not want to be hunted by negro-runners
were written, “[elnforcement of  and th[elir hounds... [Alll we ask is justice and to
the vagrancy laws revealed an all  be treated like human[] beings.”

too familiar double standard. If a

white man was out of work, as many were in 1865, that was simply unemployment, but if a black man had no
job, that was vagrancy. If a planter refused to till the fields himself, that was understandable, but if a former
slave declined to work for him, that was idleness if not insolence."*® As a Freedmen'’s Bureau official observed
of Alabama’s vagrancy law, “[n]o reference to color was expressed in terms, but in practice the distinction is
invariable!"*' Across the South, white police officers and others arrested Black people en masse for vagrancy
and other trivial offenses, often for pretextual reasons.’? In some communities, police demanded that Black
people present a pass, leading to “mass arrests of blacks found on the city streets after a certain hour without
the permission of their employers.’>

Black Americans bitterly protested these injustices, objecting to the renewal of the“mounted patrol, with their
sabers drawn, whose business is the hunting of colored people™* As a group of Black people in Mississippi
wrote, “we are to[o] well acquainted with the yelping of bloodhounds and t[e]aring of our fellow serv[alnts To
pile]lces when we were slaves and now we are free we do not want to be hunted by negro-runners and th[elir
hounds unless we are guilty of a... crime.... [Alll we ask is justice and to be treated like human[] beings.” '**
By singling out Black people for arrest for suspected minor offenses, a Black teacher in Alabama complained,
“[t]he police of this place make the law to suit themselves." ¢

Reports of these oppressive measures flooded the halls of the 39th Congress. As one member of Congress
observed, “[e]lvery mail brings to us the records of injustice and outrage.”’ Speaker after speaker denounced
the vagrancy laws in the Black Codes, arguing that these new criminal offenses “are calculated and intended
to reduce [Black people] to slavery again” and “provide for selling these men into slavery in punishment
of crimes of the slightest magnitude!’*® These laws “reduce the negro to vagrancy and then seize and sell
him as a vagrant. . . . They are denied a home in which to shelter their families, prohibited from carrying on
any independent business, and then arrested and sold as vagrants because they have no homes and no
business!™® This made a mockery of their newly won freedom.
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Joint Committee on Reconstruction. (Public Domain)

The Joint Committee on Reconstruction, which drafted the Fourteenth Amendment, heard extensive evidence
of abuses in the South and documented how police officers used vagrancy laws to make baseless arrests of Black
people in order to re-establish slavery. As one witness described, “[t]he county police” enforced the vagrancy
law “on a person who had employment in Portsmouth and was earning her own living, who went out to get her
own children. She was seized . . . ; her children refused to her, and under the vagrant act she was set to work
on the old plantation without pay, simply for her board and clothes, as a slave.'*® Thomas Conway, who had
served as an assistant commissioner of the Freedmen'’s Bureau in Louisiana, told the Joint Committee that, in
New Orleans, “under the orders of the acting mayor .. ., the police of that city conducted themselves towards
the freedmen, in respect to violence and ill usage, in every way equal to the old days of slavery; arresting them
on the streets as vagrants . .. simply because they did not have in their pockets certificates of employment from
their former owners or other white citizens."’¢' He described how he had “gone to the jails and released large
numbers of them, men who were industrious and who had regular employment; yet because they had not the
certificates of white men in their pockets they were locked up in jail to be sent out to plantations.” 62

As the debate in Congress reflects, the vagrancy laws contained in the Black Codes were objectionable for
two reasons. First, they were part and parcel of the South’s effort to re-institute slavery. These vagrancy laws
sought to establish a new labor system as close to slavery as possible and to force Black people to work for
white people. Second, vagrancy laws accomplished this end by giving white police officers nearly unfettered
discretion to control Black Americans, using criminal punishment as a lever to strip Black people of the promise
of freedom. Vagrancy laws worked in tandem with a system of criminal justice in which it is “impossible” for the
“freedmen ... to receive anything like justice, protection, [or] equity.” '¢*
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b. Warrantless Home Invasions to Disarm African Americans

In the final months of 1865, white Southerners were consumed with the baseless fear that the newly freed
slaves would mount an armed insurrection. They used this fear as a pretext to break into the homes of people
of color, take their guns, and steal their property. As one Black former Union soldier put it, “[t]hey have been
accusing the col[olred people of an ins[ur]rection which is a lie, in order that they might get arms to carr[y]
out their wicked designs."'®* Police, militia, and armed vigilantes ransacked the homes of Black people and
violated their most basic personal security to steal their arms, rob them, and leave them defenseless.’s
Sometimes officers presented their “credentials (as militia members or local police officials) and carefully
wr[ote] out receipts for confiscated arms. More often than not, however, the raids degenerated into a moblike
attack in which freedmen were abused and threatened, furniture [was] overturned, and locked chests [were]
smashed. On the assumption that blacks could not have acquired property except by thievery, valuables were
taken without justification or explanation.”'¢® Police officers “sometimes took their friends along with them on
raids that they might share in the emoluments of law enforcement”’®” This systematic violation of the home
left Black people asking “[are] we free?,” while “holding broken locks and empty pocketbooks in their hand."'¢®

The Joint Committee heard evidence that, in North Carolina, “the local police have been guilty of great abuses
by pretending to have authority to disarm the colored people. They go in squads and search houses and seize
arms. . .. [A] tour of pretended duty is often turned into a spree. Houses of colored men have been broken
open, beds torn apart and thrown about the floor, and even trunks opened and money taken.’*° In Alabama,
militia companies were formed and “were ordered to disarm the freedmen, and undertook to search in their
houses for this purpose!”’’° In Texas, patrols “passed about through the settlements where negroes were
living, disarmed them—took everything in the shape of arms from them—and frequently robbed them of
money, household furniture, and anything that they could make of any use to themselves""’" Elsewhere, as
the Freedmen’s Bureau documented, “civil law-officers disarm the colored man and hand him over to armed
marauders.”’”? In communities across the South, white people, acting “under alleged orders from the colonel
of the county militia, went from place to place, broke open negro houses and searched their trunks, boxes,

&c." and seized “not only fire-arms, but

“In communities across the South, white whatevertheirfancy oravarice desired””?
people, acting ‘under alleged orders from On a daily basis, the Freedmen’s Bureau
the colonel of the county militia, went from was flooded with complaints of“negroes

place to place, broke open negro houses and ~ "°PPed ofgunspistols, and ammunition,

searched their trunks, boxes, &c., and seized
‘not only fire-arms, but whatever their fancy 4 brutally whipped, of negroes shot
or avarice desired.” at, and driven from their old homes by

threats and violence!"7*

of houses broken into and searched at
midnight, of negroes tied hand and foot

c. Police Killings and Brutality

Police engaged in a campaign of brutal violence against Black Americans. “How many black men and women
were beaten, flogged, mutilated, and murdered in the first years of emancipation will never be known.'”®
But the records of the Joint Committee on Reconstruction describe, in gruesome and painstaking detail,
systematic brutality inflicted on many Black persons.
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Witness after witness recounted gratuitous, violent seizures by police officers, who were a “terror to . . . all
colored people orloyal men."”¢In North Carolina, the Joint Committee learned, the police“have taken negroes,
tied them up by the thumbs, and whipped them unmercifully.”"”” A Freedman'’s Bureau officer recounted an
incident in which “[a] sergeant of the local police ... brutally wounded a freedmen when in his custody, and
while the man’s arms were tied, by striking him on the head with his gun, coming up behind his back; the
freedman having committed no offense whatever.”’”® This beating was so bad that “[t]his freedman lay in
the hospital, . .. at the point of death, for several weeks.""”° The same sergeant, after a search of a freedman'’s
house turned up no evidence of wrongdoing, “whipped him so that from his neck to his hips, his back was
one mass of gashes."’® Another witness told the Joint Committee about how a “policeman felled [a] woman
senseless to the ground with his baton” and about another incident in which a “negro man was so beaten by
... policemen that we had to take him to our hospital for treatment.”'®' A Freedman’s Bureau officer from New
Orleans recounted that, to rousing cheers, “one of the police officers of the city, in front of the same block
where my headquarters were, went up and down the street knocking in the head every negro man, woman,
and child that he met, tumbling some of them into the

gutter, and knocking others upon the sidewalks."'8? “Police erta"ty and murder

flared up in the summer of 1866

The Joint Committee also learned that state “militia as Congress completed its work
organizations” are “one of the greatest evils existing in on the Fourteenth Amendment

of law to their violent, unjust, and sometimes inhuman and the American people
proceedings.”’® Southern white militia, like Southern considered whether to ratify the
police forces, “"hunted, beat, and shot” people of color “so Amendment. These tragic events
indiscriminately.'®* Freedmen’s Bureau officials told the served as a reminder that state
Joint Committee how the militia was “particularly adapted governments would not respect
to hunting, flogging, and killing colored people, the fundamental rights of Black
Americans and that racial
violence and discriminatory

policing would continue
Police brutality and murder flared up in the summer of unchecked without new

the southern States for the freedmen. They give the color

detailing instances in which Black people were “hung and

"o

skinned,” “literally cut to pieces,” “inhuman(ly] flogg[ed],

nu,

shamefully beaten” and “shot."'8

1866 as Congress completed its work on the Fourteenth constitutional protections.”
Amendment and the American people considered

whether to ratify the Amendment. These tragic events served as a reminder that state governments would
not respect the fundamental rights of Black Americans and that racial violence and discriminatory policing
would continue unchecked without new constitutional protections. These bloody events, as Harper’s Weekly
put it, accomplished “more than the abstract arguments of a year to impress on the country the conviction
that we cannot wisely hope for peace in the South so long as inequality of personal and political liberty

endure!'®”

In Memphis, Tennessee, on May 1, 1866, clashes between recently mustered out Black soldiers and white
police officers exploded in three days of racial violence.’®® The result was a killing spree led by the Memphis
police force to exterminate Black people and destroy the community they had built. The conflict, as a
subsequent congressional investigation concluded, “was seized upon as a pretext for an organized and
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bloody massacre of the colored people of
Memphis” and was “led on by sworn officers
of the law.""® As the investigators found, “[t]he
whole evidence discloses the killing of men,
women, and children—the innocent, unarmed,

and defenceless pleading for their lives and

crying for mercy; the wounding, beating, and

maltreating of a still greater number; burning,
pillaging, and robbing; the consuming of dead
bodies in the flames, the burning of dwellings,
the attempts to burn up whole families in their
houses, and the brutal and revolting ravishings
of defenceless and terror-stricken women."'*

The congressional investigation highlighted
the gruesome attacks perpetrated by the
Memphis police, an all-white police force
that had long abused Black people.”" As the
House report explained, “[tlhe fact that the
chosen guardians of the public peace ... were

found the foremost in the work of murder and
pillage, gives a character of infamy to the whole
proceeding which is almost without a parallel
in all the annals of history”'*? It detailed one

unspeakable act after another: “policemen Waud, A. R. (1866) Scenes in Memphis, Tennessee,
firing and shooting every negro they met, during the riot. Memphis Tennessee, 1866.
“policemen shooting” at Black people and [Photograph] Retrieved from the Library of
“beating [them] with their pistols and clubs;’ Congress, https://www.loc.govlitem/94507780!.

high-ranking police officers exhorting the mob

that all Black people “ought to be all killed,”and

policemen “firing into a hospital.”"* Under pretext of effectuating arrests or searching for weapons, police
officers brutally raped Black women.'** The police ransacked houses, broke open doors and trunks, robbed
people of hard-earned money, and burnt down schoolhouses and churches.'®® In all these ways “the Memphis
massacre had the sanction of official authority; and it is no wonder that the mob, finding itself led by officers
of the law, butchered miserably and without resistance every negro it could find."'%

Twelve weeks later, in New Orleans, local police led another massacre of Black Americans, this one growing
out of an attempt to reconvene the Louisiana constitutional convention of 1864 in order to guarantee
voting rights to Black Louisianans and establish a new state government.’ On July 30, 1866, a small cadre
of delegates gathered at the Mechanics Institute, joined by a group of Black supporters. Under the pretext of
quashing what they viewed as an illegal assembly, the police, joined by a white mob, went on a killing spree.
It was, as Maj. Gen. Phillip H. Sheridan wrote, “an absolute massacre by the police,”in which Black people were
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brutally gunned down, even as they attempted to
surrender.”® By the time federal troops arrived, more
than one hundred and fifty Black persons and twenty
of their white allies had been killed or wounded.

A congressional committee, once again, investigated
and issued a comprehensive report detailing how, on
the morning of the convention,“the combined police,
headed by officers and firemen, . . . rushed with one
will from the different parts of the city towards the
Institute, and the work of butchery commenced.'*
Police officers, who had been armed that morning,
were instructed to shoot to kill*® and “the slaughter
was permitted until the end was gained.”' As the
report laid out in sickening detail, “for several hours,
the police and mob, in mutual and bloody emulation,
continued the butchery in the hall and on the street,
until nearly two hundred people were killed and
wounded.?? “[Mlen who were in the hall, terrified
by the merciless attacks of the armed police, sought
safety by jumping from the windows, . . . and as

they jumped were shot by police or citizens. Some,
disfigured by wounds, fought their way down stairs

(ca. 1865) 24th Regt. U.S. Colored Troops.
Let Soldiers in War, Be Citizens in Peace.
United States, ca. 1865. [Photograph]
Retrieved from the Library of Congress,
https:/lwww.loc.gov/item/2010647924/.

to the street, to be shot or beaten to death on the
pavement. Colored persons, at distant points in the
city, peaceably pursuing their lawful business, were
attacked by the police, shot and cruelly beaten.?®
The scale of the cruelty and terror inflicted is hard to
fathom.”[M]en were shot while waving handkerchiefs
in token of surrender and submission; white men and
black, with arms uplifted praying for life, were answered by shot and blow from knife and club."?** Without
federal intervention, the report concluded, “the whole body of colored men” would continue to be “hunted
like wild beasts, and slaughtered without mercy and with entire impunity from punishment.”?°®

d. Police Failure to Protect Black People and White Unionists from Violence

In addition to these brutal acts, the police turned a blind eye to crimes committed by roving bands of white
terrorists. No matter how heinous the offense, the police refused to enforce the criminal laws to protect Black
Americans or white Unionists from murder, assault, rape, and other offenses.

The report of the Joint Committee laid out this systematic failure of legal protection, observing that “deep-
seated prejudice against color. .. leads to acts of cruelty, oppression, and murder, which the local authorities

—
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are at no pains to prevent or punish.2°% Without the presence of federal troops, Black people “could hardly live

in safety” and Unionists “would be obliged to abandon their homes?” The Committee collected reams of

evidence highlighting the police’s failure to enforce criminal laws on a nondiscriminatory basis.?*®

Reports flooded in that “the freedmen are
exposed to untold hardships and atrocities” and
that “combinations of returned rebel soldiers
have been formed for the express purpose of
persecuting, beating most cruelly, and in some
cases actually murdering the returned colored

“Reports flooded in that ‘the freedmen
are exposed to untold hardships and
atrocities’ and that ‘combinations of
returned rebel soldiers have been
formed for the express purpose of

Idi fth lic,’ f the willful . .
soldiers of the republic,” yet because of the willfu persecuting, beatlng most crueIIy,

and in some cases actually murdering
the returned colored soldiers of the
republic, yet because of the willful
blindness of law enforcement, ‘the
civil law affords no remedy at all.”

blindness of law enforcement, “the civil law
affords no remedy at all"** In the record built
by the Joint Committee, “[wlitness after witness
spoke of beatings and woundings, burnings and
killings, as well as deprivations of property and
earnings and interference with family relations—
and the impossibility of redress or protection
exceptthrough the United States Army and Freedmen'’s Bureau.”?'® As one Freedmen’s Bureau agent explained,
“[o]f the thousand cases of murder, robbery, and maltreatment of freedmen that have come before me, and
of the very many cases of similar treatment of Union citizens in North Carolina, | have never yet known a
single case in which the local authorities or police or citizens made any attempt or exhibited any inclination
to redress any of these wrongs or to protect such persons.”?"" Across the South, the Joint Committee heard,
“citizens will not take any steps to arrest the murderers of negroes” and “you cannot trust even the police
organized under military orders to do that work.”?'? In short, “all law that protects the freedman ... has been
withheld from them. They are absolutely without law."?'®

2. The Fourteenth Amendment’s Limits on Police Abuse of Power

To correct these abuses, the Fourteenth Amendment commanded that no state shall “make or enforce any
law which shall abridge the privileges or immunities of citizens of the United States,” “deprive any person
of life, liberty, or property, without due process of law,” or “deny to any person within its jurisdiction the
equal protection of the laws.” #'* This sweeping guarantee of fundamental rights and equality effected a

fundamental transformation in the constitutional law governing policing in two respects.

First, the Fourteenth Amendment required states to respect the Fourth Amendment’s guarantee of personal
security. Section 1's overlapping guarantees was written to “forever disable” the states “from passing laws
trenching upon those fundamental rights and privileges which pertain to citizens of the United States, and
to all persons who may happen to be within their jurisdiction.”?’> “The great object of the first section of
th[e] amendment,” Senator Jacob Howard explained, is “to restrain the power of the States and compel them
at all times to respect these great fundamental guarantees.”?'® The Framers affirmed that “there are some
inherent and inalienable rights, pertaining to every citizen, which cannot be abolished or abridged by State
constitutions or laws,"including the “right to live, the right of personal security, personal liberty, and the right
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to acquire and enjoy property.”?'’

Introducing the Fourteenth Amendment in the Senate, Senator Howard stressed that the Amendment would
require states to respect the “personal rights guarantied and secured by the first eight amendments of the
Constitution,”including “the right to be exempt from unreasonable searches and seizures, and from any search
or seizure except by virtue of a warrant issued upon a formal oath or affidavit."*'® A bevy of “Reconstruction
Congressmen and commentators affirmed Fourth Amendment rights as basic ‘privileges’ and ‘immunities’
that henceforth should never be abridged by any American government.”?" Supporters of the Amendment
demanded “the Constitutional rights of the citizen; those rights specified and enumerated in the great charter
of American liberty” including those that guarantee “Security to Life, Person and Property.”*® The Fourteenth
Amendment sought to make “the security of life, person and property, a reality and not a mere sham, all over
the land."*

During the debates in the 39th Congress, members of Congress denounced Southern abuses that denied
Black Americans personal security and freedom of movement, subjected them to being stopped or arrested
by the police, and, all too often, being sold back into slavery. “What kind of freedom,” Senator Lyman Trumbull
asked“is that which the Constitution of the United States guaranties to a man that does not protect him from
the lash if he is caught away from home without a pass?”?** Others described how vagrancy laws that gave
the police sweeping powers of arrest made a mockery of the Constitution’s promise of freedom. Senator
Henry Wilson argued that “[t]hese freedmen are as free as | am, to work when they please, to play when
they please, to go where they please,... and to use the product of their labor.??®> They had to be treated with
“the conscious dignity of a free man."?* When Black people “are subject to a system of vagrant laws which
sells them into slavery or involuntary servitude, which operates upon them as upon no other part of the
community, they are not secured in the rights of freedom.?>> Many speakers invoked the well-known case
of Samuel Hoar, who was expelled from South Carolina in the 1840s when he sought to challenge how the
state had “manacled colored seamen on the decks of Massachusetts ships”simply because they were Black.?*

In requiring states to respect the Fourth Amendment’s right to be secure against unreasonable searches
and seizures, the Framers of the Fourteenth Amendment rebelled against the broad, discretionary search
and seizure powers that Southern governments were using to single out Black people for intrusive searches,

pretextual arrests, and violent seizures. As at the Founding,
“Like the Founders, the Framers they viewed such searches and seizures as categorically
of the Fourteenth Amendment unreasonable. Like the Founders, the Framers of the

understood that true freedom Fourteenth Amendment understood that true freedom

. and personal security could not exist if the police had
and personal security could not P Y P

exist if the police had excessive

discretion to search and seize.” Tothatend, they viewed the requirement of a valid warrant
supported by probable cause as crucial. Virtually all of the

excessive discretion to search and seize.

police abuses that led to the Fourteenth Amendment involved warrantless searches and seizures, illustrating
the dangers of allowing the police to search and seize without any judicial check. As Jacob Howard insisted,

u

states would have to respect the Fourth Amendment’s “right to be exempt”from “any search or seizure except

by virtue of a warrant issued upon a formal oath or affidavit.”?” Howard’s formulation was perhaps too broad.
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Some searches—such as searches incident to arrest—did not require a warrant. But Howard’s description
captured the basic idea that warrants were understood as a critical check on police overreaching and abuse
and thus were generally required.

In applying the Fourth Amendment to the states, the Framers of the Fourteenth Amendment generated new
insights as well.

Most significantly, the reconstructed Fourth Amendment was intimately tied to principles of equality. The
Framers understood that giving the police excessive discretion licensed discrimination and subordination.
Thus, open-ended police power offended not only liberty and personal security, but also equality. The
promise of equal citizenship at the core of the Fourteenth Amendment demanded limits on police discretion
to search and seize.

Just as important, the Fourteenth Amendment was centrally concerned, in a way the original Fourth
Amendment was not, with police violence. The Fourteenth Amendment repudiated what Carl Schurz called
rule by “the terrorism of the mob,”“the policeman’s club,” and “the knife of the assassin,??® ensuring a remedy
against the police “driving away and murdering like outlaws the most faithful friends of the Union of liberty”
and “repeating the horrors of Fort Pillow,” a gruesome Civil War massacre of Black soldiers, “on the streets
of Memphis and New Orleans."”?* The Amendment would prevent individuals from “being beaten, maimed,
murdered or driven away for exercising the freedom of speech,” as had occurred in New Orleans.”* The
American people ratified the Fourteenth Amendment against the backdrop of horrific instances of police
beatings and murder, recognizing that new constitutional protections were necessary to ensure the right to
life, basic dignity, and personal security for all regardless of race.

Second, the Fourteenth Amendment added to the Constitution the guarantee of the equal protection of the
laws. Both the constitutional command of equality and duty of protection loomed large to the Framers of the
Fourteenth Amendment.

The equal protection guarantee “establishes equality before the law,” and “does away with the injustice of
subjecting one caste of persons to a code not applicable to another. It prohibits the hanging of a black man
for a crime for which the white man is not to be hanged.”?" It forbids states from meting out “one measure
of justice . .. to a member of one caste while another and a different measure is meted out to the member
of another caste, . . . both bound to obey the same laws"?*? It demands that “[w]hatever law punishes a
white man for a crime shall punish the black man precisely in the same way and to the same degree.">*
Against the backdrop of a long list of police abuses, the Fourteenth Amendment’s simple but far-reaching
command of equality prohibited all forms of discrimination in the criminal justice system, including all forms
of discriminatory policing.

The Fourteenth Amendment’s use of the term “equal protection” was consciously chosen. As Eric Foner has
observed,“[iln the context of the violence sweeping the postwar South, the word‘protection’; in the Fourteenth
Amendment conjured up not simply unequal laws but personal safety">* The Framers understood the right
to protection as a basic fundamental right,?* and in the text of the Equal Protection Clause, they imposed a
constitutional obligation on the states to protect all persons equally. States could not turn a blind eye on
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criminal acts or private violations of rights committed against people of color or other disfavored groups. The

Fourteenth Amendment “h[e]ld over every American citizen, without regard to color, the protecting shield

of law” and gave to “the humblest, the poorest, the most despised of the race the same rights and the same

protection before the law as it gives to the most powerful, the most wealthy, or the most haughty">° In

sum, as framer Samuel Shellabarger later observed, the Fourteenth Amendment mandates “equal laws and

protection forall;and whenever a State denies that protection Congress may by law enforce that protection.”?”

The Fourteenth Amendment’s guarantee
of equal protection meant that Southern
police could not continue to ignore white
terroristic violence aimed at people of color.
The government had to enforce its criminal
laws to protect Black Americans and their
allies from murder, rape, robbery, and other
offenses.?*®

The efforts of our Constitution’s Framers
to guarantee personal security and check

“The Fourteenth Amendment’s guarantee
of equal protection meant that Southern
police could not continue to ignore white
terroristic violence aimed at people of
color. The government had to enforce its
criminal laws to protect Black Americans
and their allies from murder, rape, robbery,
and other offenses.”

abuse of power by law enforcement is only part of the story. Both at the Founding and in the wake of the

Civil War, our Constitution’s Framers were dedicated to ensuring a system of remedies to individuals harmed

by abuse of power. The next section turns to examine that system.
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Maintaining Constitutional Accountability

Courts are at the center of our Constitution’s system of accountability.
The Framers designed“the judicial department”to be a“constitutional check,?** reflecting their understanding
that“no other body ... can afford such a protection”against”“infringement on the Constitution.** They did not
trust the other branches to police themselves and they therefore empowered the courts to play the essential
role of maintaining constitutional accountability. Steeped in the writings of William Blackstone, the Framers
understood that rights and remedies must go hand in hand if courts are to play their role of expounding the
law and vindicating individual rights. In other words, “a right implies a remedy.">*!

The text of the Fourth Amendment does not address remedies for violations of the right to be secure from
unreasonable searches and seizures. But the historical record is clear that the Framers viewed civil suits
against law enforcement officers as a critical check on abusive searching and seizing by the government. This
was one of the central lessons of Wilkes and other cases of the 1760s, in which juries awarded tort damages
to individuals whose homes were invaded or whose papers were searched by the Crown.?*? These cases put
the role of the jury in awarding damages and limiting abuse of power by the government center stage.

As Wilkes' counsel urged, “the constitution of our country had been so fatally wounded, that it called aloud
for the redress of a jury of Englishmen.?* The jury, he insisted, should perform its role of “instructing those
great officers in their duty, and that they (the jury) would now erect a great sea mark, by which our State
pilots might avoid, for the future, those rocks upon which they now lay shipwrecked."*** The jury’s award of
£4000 in damages, “roughly equivalent to £500,000 today,” vindicated these arguments.?** Indeed, in Wilkes,
the court recognized the jury’s authority to award damages “not only as a satisfaction to the injured person,
but likewise as a punishment to the guilty, to deter from any such proceeding for the future”>*® These cases
taught the Founding generation a powerful lesson: juries could help prevent unreasonable searches and
seizures by making officers pay when they abused their authority.

The Framers did not forget these lessons when they debated adding a search-and-seizure guarantee to the
Constitution. Those urging new protections consistently emphasized the role of and need for, civil damage
remedies to curb the unbridled discretion of federal officers. For example, a Maryland Anti-Federalist essayist,
writing under the name of A Farmer, insisted on the constitutional checking function performed by civil suits.
“IN]Jo remedy has been yet found equal to the task of deterring and curbing the insolence of office, but a
jury—It has become an invariable maxim of English juries, to give ruinous damages whenever an officer had
deviated from the rigid letter of the law, or been guilty of any unnecessary act of insolence or oppression.”*’

Elsewhere, too, Anti-Federalists highlighted the need for civil damage remedies to prevent abuse of
government power. During debates in Pennsylvania in 1787, one Anti-Federalist wrote that, if “a constable,
having a warrant to search for stolen goods, pulled down the clothes of a bed in which there was a woman,
and searched under her shift . . . a trial by jury would be our safest resource, heavy damages would at once
punish the offender, and deter others from committing the same.”>® Likewise, in Massachusetts, the essayist
Hampden insisted that “without [a jury], in civil actions, no relief can be had against the High Officers of State,
for abuse of private citizens.?** The Fourth Amendment was added against the backdrop of a system that
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allowed individuals to bring civil suits to redress unlawful searches and seizures by the government.

Eight decades later, in the wake of the Fourteenth Amendment’s ratification, the Framers of the Fourteenth
Amendment built on this same system of remedies. In 1871, Congress enacted 42 U.S.C. § 1983 to enforce
the Fourteenth Amendment. To this day, this remains one of the most important federal statutes ensuring
that individuals have their day in court when state actors violate federal rights. Against the backdrop of
systematic discrimination in the criminal justice system,?*® Congress provided that an “injured party should
have an original action in our federal courts, so that by injunction or by the recovery of damages he could
have relief against the party who under color of such law is guilty of infringing his rights."*' This would “carry
into execution the guarantees of the Constitution in favor of personal security and personal rights*? As
Senator Henry Wilson observed, “[w]hat legislation could be more appropriate than to give a person injured
by another under color of such unconstitutional state laws a remedy by civil action?"*? In enacting Section
1983, Congress concluded that it was necessary to “throw[] open the doors of the United States courts to
those whose rights under the Constitution are denied or impaired,” and ensure the power of the judiciary

to “hear with impartial attention the complaints

“In 1871, Congress enacted 42 U.S.C. of those who are denied redress elsewhere?* In

§ 1983 to enforce the Fourteenth this respect, Section 1983 reflected the Framers'

Amendment. To this day, this remains vision that “judicial tribunals of the country
. ’

one of the most important federal are the places to which the citizen resorts for

statutes ensuring that individuals have
their day in court when state actors
violate federal rig hts.” Our Constitution’s Framers entrusted the courts

protection of his person and his property in
every case in a free Government."?**

with the responsibility to police the police. But,
as the next section shows, the Supreme Court has time and again deferred to the police and swelled their
power, leaving us without the security our Constitution promised. The next section charts the ways in which
the Court has failed us.
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The Document v. The Doctrine:
The Supreme Court’s Failure to Honor Our
Whole Constitutional Story of Race and Policing

A. The New Police Discretion: Fourth Amendment Reasonableness and the
Rebirth of Discretionary Police Power

The Court’s modern Fourth Amendment jurisprudence is organized around the idea that “the ultimate
measure” of the constitutionality of a government search or seizure is “reasonableness.””® The Court’s
governing doctrinal test requires “balancing its intrusion on the individual’s Fourth Amendment interests
againstits promotion of legitimate governmental interests.”>” This ad hoc balancing test“eschew(s] the Fourth
Amendment’s foundational principles, instead using social needs, wants, and goals as reasons for decision.”>®
And as a result, fundamental Fourth Amendment safeguards, such as the need to check excessive discretion
and prevent arbitrary and discriminatory policing, often play virtually no role in the Court’s conception of
Fourth Amendment reasonableness. Instead, reasonableness review is simply a matter of comparing costs
and benefits. This subjective, easily manipulable balancing test has swelled police power.

Indeed, rather than serving as a check on the

police, the Supreme Court has, all too often,  “By giving the police new discretionary

permitted discretionary searches and seizures, powers, the Court has enabled

dispensed with the requirement of a warrant discriminatory policing, racial profiling,
I , il h i . . .

and probable cause, and diluted the protection ) 4 police violence. It has turned a blind

afforded by the Fourth Amendment’s right .

eye to the Fourteenth Amendment’s

to be secure from unreasonable searches . .

and seizures. The Court has balanced away transformative guarantees deS|gned to

the Fourth Amendments core safeguard Put a stop to such practices and erased

against excessive police discretion to search the Fourteenth Amendment from the

and seize, often making Fourth Amendment constitutional narrative of policing.”
reasonableness review into a toothless

inquiry, akin to the rational basis test. By giving the police new discretionary powers, the Court has enabled
discriminatory policing, racial profiling, and police violence. It has turned a blind eye to the Fourteenth
Amendment’s transformative guarantees designed to put a stop to such practices and erased the Fourteenth
Amendment from the constitutional narrative of policing.

This section examines how the Court has failed to protect our right to be secure in three of the most important
settings: in the streets, on the road, and at school.

1. The Right To Be Secure in the Streets

The Fourteenth Amendment promised security in the streets to all without regard to race, ensuring Black
Americans the same rights as white people to freely walk the streets. The Amendment sought to prevent
Southern police from enforcing vagrancy laws to curtail Black people’s freedom of movement, stop them, and
arrestthemenmasse.Forabriefmoment,thenationkeptthe promisescontainedinthe Fourteenth Amendment.
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But “[wlhen whites after
Reconstruction moved on
every front to solidify their
supremacy, nowhere was
the reassertion of power

over black lives more evident
than in the machinery of
the police and the criminal
justice  system!??  Well
into the mid-1960s, police
continued to use vagrancy
laws to subordinate Black
Americans.*® Anyone who
bucked Jim Crow would
find themselves  under

Rafael Ben-Ari/Shutterstock.com

arrest. Vagrancy laws would
eventually be  declared
unconstitutionally vague
because of the “unfettered discretion” they gave the police.’s' But they would soon be replaced by a new
tool: stop and frisk.?s? Just as vagrancy laws replaced slave patrols, stop-and-frisk replaced vagrancy laws as a
means of controlling Black people and enforcing their subordinate status.?*®

Terryv. Ohio®* ushered in this change. In one of the Court’s most important Fourth Amendment rulings, Terry
upheld the constitutionality of stop-and-frisk and dispensed entirely with the Amendment’s foundational
requirements of a warrant and probable cause. This key move contained the seeds for a massive expansion
in the power of the police to invade the personal security of people—particularly people of color—in the
streets and elsewhere.

The linchpin of Chief Justice Earl Warren’s opinion was that stop-and-frisk “must be tested by the Fourth
Amendment’s general proscription against unreasonable searches and seizures.”?%> Rather than hewing to
the requirement of probable cause, Warren employed a balancing test that gave sweeping new powers to
the police with no clear limits. While the Court recognized that stop-and-frisk “is a serious intrusion upon
the sanctity of the person” and could give rise to “wholesale harassment” of people of color, it upheld the
practice under a very forgiving standard.?*® A police officer only had to “point to specific and articulable facts,
which taken together with rational inferences from those facts, reasonably warrant th[e] intrusion.?” Terry
permitted police to frisk suspects for weapons “for the protection of the police officer, where he has reason
to believe that he is dealing with an armed and dangerous individual, regardless of whether he has probable
cause to arrest the individual for a crime?%® By dispensing with probable cause in favor of an easily met
reasonable suspicion standard, Terry opened the door to a wide swathe of police intrusion on freedom of
movement on the streets. As Justice William O. Douglas observed in a prescient dissent, “if the individual is no
longer to be sovereign, if the police can pick him up whenever they do not like the cut of his jib, if they can
‘seize’and ‘search” him in their discretion, we enter a new regime."?°
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Terry employed its balancing approach without any sensitivity to the Constitution’s text, history, and values.
Chief Justice Warren took it as a given that the Court could balance individual and governmental interests on
a clean slate. It gave no consideration at all to the text and history of the Fourteenth Amendment, including
the Framers’ concerns about vagrancy laws that gave police the power to sweep Black Americans from the
streets. A Court that took seriously the Fourteenth Amendment’s text and history would not have approved
stop-and-frisk on the basis of a loose constitutional standard that invited racial discrimination. It would not
have accepted a constitutional rule that permitted the police to target people of color for arbitrary, degrading,
and humiliating intrusions on a regular basis.?”

“ erse In Terry, Chief Justice Warren described the officer’s
By permitting such searches on

) stop-and-frisk as simply good police practice, insisting
such a lenient standard, the Court

that “the record evidences the tempered act of a

sanctioned lots of intrusions— policeman who in the course of an investigation had
mostly on people of color—that to make a quick decision as to how to protect himself
are unlikely to lead to evidence of and others from possible danger, and took limited steps
a crime” to do."#" But the Court did not sufficiently consider the

system-wide costs of permitting police stops on such a
forgiving standard. By jettisoning probable cause, Terry made it easy for the police to stop and frisk people
with virtually no evidentiary foundation. By permitting such searches on such a lenient standard, the Court
sanctioned lots of intrusions—mostly on people of color—that are unlikely to lead to evidence of a crime.?”?

Over time, in cases decided by the Burger and Rehnquist Courts, Terry’s standard—forgiving from the start—
became even more so. In a trio of cases decided by then-Justice and Chief Justice William Rehnquist, the
Court moved the law sharply in the direction of increasing police authority. The original justification for stop-
and-frisk—protecting officer safety—gave way to a more general interest in crime control.?”

In 1972, in Adams v. Williams,** the Court upheld a frisk of a suspect based on an anonymous tip. The majority
held that “[a] brief stop of a suspicious individual, in order to determine his identity or to maintain the status
quo momentarily while obtaining more information, may be most reasonable in light of the facts known
to the officer at the time!?”> In 1989, in United States v. Sokolow,”¢ the Court approved a Terry stop of a
suspect in an airport based on a drug courier profile. It did not matter that the evidence on which the officer
relied to justify the stop“[wal]s quite consistent with innocent travel?” All the officer needed was “reasonable
suspicion supported by articulable facts that criminal activity ‘may be afoot, even if the officer lacks probable
cause!?’® The match with a drug courier profile sufficed, even though, as Justice Marshall observed in dissent,
such profiles could be easily manipulated to allow the police to stop whoever they wanted.?”

And, in 2000, in Illinois v. Wardlow,*® the Court, by a 5-4 vote, approved a stop-and-frisk based on a suspect’s
“unprovoked flight”inahigh crimearea. Evenif“the conduct justifying the stop wasambiguous and susceptible
of an innocent explanation,” police officers could “detain the individuals to resolve the ambiguity."?' As Chief
Justice Rehnquist wrote, “Terry accepts the risk that officers may stop innocent people.”?#> Wardlow’s presence
in an “area of heavy narcotics trafficking” together with his “unprovoked flight upon noticing the police”
permitted the police to stop and frisk him for weapons.?#® Wardlow gives the police more power to stop and
frisk individuals in a high-crime neighborhood, brushing aside the dissent’s argument that “some citizens,
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particularly minorities” might flee from the police out of concern that “contact with the police can itself be
dangerous.” # The toxic role of race in policing plays no role in Terry’s construction of Fourth Amendment
reasonableness.?®

The Court has reviewed stop-and-frisk in the context of individual encounters, but “in reality stop-and-frisk
is typically carried out by a police force en masse as a program” by “proactively policing people that they
suspect could be offenders.?%® That is what happened in New York City from 2004-2012, when the New York
Police Department conducted more than four million stops and two million frisks, almost all of which were
on Black or Brown people, and which turned up at best paltry evidence of criminality.?” No weapon was
found in 98.5% of the frisks; nearly 90% of people stopped were released without further police action.?®
The police targeted Black and Brown people, in the words of NYPD Commissioner Ray Kelly, “to instill fear in
them, every time they leave their home, they could be stopped by the police”?® This is what stop-and-frisk
has become today as the result of the Supreme Court’s abandonment of fundamental Fourth and Fourteenth
Amendment principles.?®

Stop-and-frisk is just one part of the story. The Supreme Court has also given the police sweeping powers to
arrest even for very minor crimes without a warrant.

In 2001, in Atwater v. City of Lago Vista,”' the Supreme Court held, by a 5-4 vote, that the Fourth Amendment
permitted the police to make warrantless arrests for minor offenses only punishable by a fine. The police
arrested Gail Atwater for driving without her seatbelt fastened, an offense that was punishable by a fine of
$25-50 dollars. The Court called the arrest a “pointless indignity,” but nevertheless upheld it, concluding that
“[ilf an officer has probable cause to believe that an individual has committed even a very minor criminal
offense in his presence, he may, without violating the Fourth Amendment, arrest the offender."2*?

Atwater exemplifies the modern Supreme Court’s tendency to treat eighteenth-century common law
and practice as dispositive of what constitutes a reasonable search or seizure.”* The Court emphasized
that,” [d]uring the period leading up to and surrounding the framing of the Bill of Rights, colonial and state
legislatures, like Parliament before them, regularly authorized peace officers to make warrantless misdemeanor
arrests”?** Based on this practice, the Court concluded that“the Fourth Amendment, as originally understood,”
did not forbid “local peace officers [from] arrest[ing] without a warrant for misdemeanors not amounting to
or involving breach of the peace.>*

Atwater’s account of Framing-era history is, at best, questionable. As Thomas Davies has argued, “[i]f one
asks whether there were any framing-era sources that supported unlimited discretionary warrantless arrest
authority for even the most minor nonbreach offenses . . . the answer is plainly negative. All the framing-era
authorities limited arrest authority to something less—agood deal less—than all nonbreach misdemeanors.”>

Atwater’s more significant error was making eighteenth-century practice the touchstone of constitutional
meaning.”” By focusing on the practice in 1791, the majority brushed aside the original meaning of the
Fourth Amendment, which curbed excessive law enforcement discretion. In so doing, the Court blessed
a truly sweeping power to arrest, even for the most minor offenses. It licensed what the majority called
“gratuitous humiliations” and “pointless indignity” and, as the dissent observed, “cloak[ed]” them in the
“mantle of reasonableness.”>*®
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By beginning and ending its analysis in 1791, Atwater gave no consideration to the Fourteenth Amendment.
The Framers of the Fourteenth Amendment were concerned that Southern police officers were arresting
Black people for a host of trivial crimes.?® But none of that history is discussed or accounted for in the Atwater
ruling even though the case involved a warrantless arrest made by a municipal police officer. Atwater’s holding
would permit arrests for a wide range of extremely minor offenses, giving police officers virtually unbridled
discretion to use “a relatively minor traffic infraction”to “serve as an excuse for stopping and harassing” people
of color.3®

Indeed, many aspects of eighteenth-century common law and practice are particularly difficult to square with
the Fourteenth Amendment’s text, history, and values. For example, as David Sklansky notes, eighteenth-
century search-and-seizure rules on both sides of the Atlantic “systematically codified class privilege,”! such
as by allowing general searches to enforce vagrancy laws against poor people,*? who were often dismissed
as “pests of society.*% Such rules, of course, did not survive the Fourteenth Amendment, which promised
personal security for all against the backdrop of vagrancy laws that were being employed to arrest Black
people en masse. The Fourteenth Amendment affirmed “the absolute equality of rights of the whole people,
high and low, rich and poor, white and black.>*

The Atwater majority justified creating a sweeping warrantless arrest power by insisting that “a responsible
Fourth Amendment balance” requires “readily administrable rules,” putting the thumb on the scales in favor
of increased police authority.>® The Court elevated the desire for clear rules over the Fourth Amendment'’s
fundamental concerns of ensuring personal security for all. Atwater rigged the Fourth Amendment balancing
inquiry—the heart of the modern conception of Fourth Amendment reasonableness—in favor of the police.
The police officer’s need for clear rules trumped the individual’s right to avoid a pointless seizure that resulted

in more jail time than would have been imposed on conviction.

Every Terry stop-and-frisk or arrest creates the potential for a tragic violent encounter between the police and
the populace. As Devon Carbado has written, this “front-end’ police conduct—which Fourth Amendment

law enables—is often the predicate “Th h I iol f
to ‘back end’ police violence—which The Court has erased police violence from

Fourth Amendment law should help to ~ OUr Whole constitutional story of policing.
prevent”*% But Fourth Amendment law ~ The Court’s cases have never recognized
has not been preventing it.Instead,inthe  that ending brutal police violence was at the
hands of the Supreme Court, the Fourth  hegart of the Fourteenth Amendment’s limits

Amendment has done little to check ”
o on abuse of power by the states.
police violence. The Court has erased

police violence from our whole constitutional story of policing. The Court’s cases have never recognized that
ending brutal police violence was at the heart of the Fourteenth Amendment’s limits on abuse of power by
the states.

Police violence should run afoul of the Constitution, but it rarely does because the open-ended test the Court
uses is vague and deferential to the police. In 1989, in Graham v. Connot,*” the Supreme Court, in an opinion
by Chief Justice Rehnquist, held that “all claims that law enforcement officers have used excessive force”
must be “analyzed under the Fourth Amendment and its ‘reasonableness’ standard.”*% This requires “careful
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balancing” and recognition that “the right to make an arrest or investigatory stop necessarily carries with it
the right to use some degree of physical coercion or threat thereof to effect it.** Further, according to the
Court, “[t]he ‘reasonableness’ must be judged from the perspective of a reasonable officer on the scene,"and
“must embody allowance for the fact that police officers are often forced to make split-second judgments—
in circumstances that are tense, uncertain, and rapidly evolving—about the amount of force that is necessary
in a particular situation.™

So much for the need for clear rules. The law that governs police violence is a vague and indeterminate mess,
requiring courts to “slosh [their] way through the fact bound morass of ‘reasonableness.”*'" The Court’s first
major excessive force case held that a “police officer may not seize an unarmed, nondangerous suspect by
shooting him dead.”*'? But, since then, it has all been downhill, and the lack of clear rules makes it much harder
to hold police officers accountable when they engage in violent, unjustified acts.>'* The Court’s doctrine is a
colossal failure, opening the door to systemic police violence, much of it directed against people of color.

2. The Right To Be Secure on the Road

Driving on the open road is a potent symbol of freedom, but the very mobility that we celebrate also allows
criminals to get away and hide evidence. Rather than striking a sensible accommodation between freedom
of movement and crime prevention, the Supreme Court has diluted the Fourth Amendment’s promise of
security on the road, making “driving, or even just being in a car” the “most policed aspect of everyday life*™
The Court has given the police extremely broad power over motorists and their passengers, licensing arbitrary
stops and systematic racial profiling of people of color. On the road, our personal security exists at the whim
of the police. Virtually anytime they want, the police can stop a car,*'® order the driver and passengers out
of the car,?'® and pressure them into consenting to a further search.>'” Sadly, these encounters all too often
go badly awry, ending with another young Black man gunned down.?"® Because traffic laws are so extensive
that virtually everyone is violating them some of the time, traffic laws, like the general warrants the Framers
detested, give virtually unfettered authority to the police?” Rather than checking police discretion, the
Supreme Court has given the police
a blank check to stop anyone who
might have violated a traffic law, no
matter how insignificant.

On the road, as in the streets, Terry
looms large. The Supreme Court has
held that, under Terry, police may
stop a car “when a law enforcement
officer has ‘a particularized and
objective basis for suspecting the
particular person stopped of criminal

activity.”** In Navarette v. California,'
a patrol officer stopped a pick-up
Photo spirit/Shutterstock.com truck on the basis of an anonymous
911 caller’s report. The truck matched
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the description of a vehicle that, according to the caller, had run her off the road. That was enough, the
majority held, to create a reasonable suspicion of drunken driving and justify a Terry stop.?? It did not matter
that, when police tailed the truck for five minutes, they saw no evidence of drunken driving.3?® This is an
incredibly broad license to stop, that, as Justice Antonin Scalia argued in dissent, could not be squared with
“the Framers'[concept]” of “a people secure from unreasonable searches and seizures.** Alla 911 caller“need
do is assert a traffic violation, and the targeted car will be stopped, forcibly if necessary, by the police** It
is worth remembering that the original rationale for Terry was to protect officers from violence. Navarette
shows how far we have come from that initial justification.

And Terry stops are just one part of a broader story. In a number of cases, the Court has used Terry’s balancing
approach to swell police power, sanction racial profiling, and approve additional departures from the bedrock
requirement of probable cause. In 1975, in United States v. Brignoni-Ponce,** the Supreme Court held that
federal officers may conduct roving patrols near the Mexican border to stop vehicles and question their
occupants about their citizenship status without a warrant or probable cause. Viewing the stop as a“minimal
intrusion” and stressing the “importance of the governmental interest” in stemming illegal immigration, the
Court held that “when an officer’s observations lead him reasonably to suspect that a particular vehicle may
contain aliens who are illegally in the country, he may stop the car briefly and investigate the circumstances
that provoke suspicion.*”Incredibly, the Court expressly approved race as a relevant factor, turning on its
head our most basic constitutional rule of equality. It observed that the “likelihood that any given person of
Mexican ancestry is an alien is high enough to make Mexican appearance a relevant factor,” but it refused to
permit “stopping all Mexican-Americans to ask if they are aliens.”*® A Court that took account of our whole
constitutional story of race and policing would not allow the police to engage in blatant racial profiling.

In 1976, in United States v. Martinez-Fuerte,?® in yet another expansion of Terry, the Court held that, at
fixed checkpoints more than 50 miles from the U.S-Mexico border, an officer may stop a vehicle “for brief
questioning of its occupants even though there is no reason to believe the particular vehicle contains
illegal aliens.”*** Martinez-Fuerte reasoned that a stop even on something as slight as reasonable suspicion
“would be impractical because the flow of traffic tends to be too heavy to allow the particularized study of
a given car”®® In the majority’s view, “the Fourth Amendment imposes no irreducible requirement of such
suspicion.”*2 Explicitly upholding race-based stops once again, the Court was untroubled that stops would
be “made largely on the basis of apparent Mexican ancestry,” insisting that “Border Patrol officers must have
wide discretion in selecting the motorists to be diverted for the brief questioning involved.**®* Under Terry’s
balancing regime, every Fourth and Fourteenth Amendment protection can be balanced away.

This extremely broad discretion results in

“Since the early 20th century, Black
motorists have experienced ‘traffic
stops for minor or fabricated charges

systematic racial profiling on our nation’s roads.
This is hardly a new phenomenon. Since the early
20th century, Black motorists have experienced

that left them terrified’ in some cases “traffic stops for minor or fabricated charges that
and ‘falsely arrested, beaten, or shot’ left them terrified” in some cases and “falsely
in others.” arrested, beaten, or shot”in others.** In the 1940s,

Thurgood Marshall was almost lynched following
a pretextual traffic stop.3*® A decade later, in the midst of the Montgomery bus boycott, police officers arrested
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Dr. Martin Luther King for a minor traffic violation in order to intimidate him.?*® And discriminatory traffic
stops remain an enduring problem: as study after study has shown, “racial disparities in traffic stops remain
rampant.”**’ But according to the Supreme Court, pretextual traffic stops pose no Fourth Amendment issue. In
Whren v. United States,>*® the police were patrolling a high-crime area when their suspicions became aroused
by a truck with temporary license plates. When the truck made a right turn without signaling, the officers
stopped the truck and discovered crack cocaine in Whren's hands. Although the traffic stop was pretextual
and violated police policy, the Court unanimously held that it was reasonable under the Fourth Amendment.
The Court held that the “constitutional reasonableness of traffic stops” depends on “ordinary, probable-cause
Fourth Amendment analysis,” not the “actual motivations of the individual officers involved.**® Across the
board, “probable cause to believe the law has been broken ‘outbalances’ private interest in avoiding police
conduct.”* Far from constraining the police, probable cause in this context operates as “a lever to initiate an
arbitrary seizure” and “insulate[] the decision from judicial review.*

Justice Scalia’s opinion in Whren recognized that, in other contexts, searches and seizures were so invasive
of Fourth Amendment interests that probable cause alone did not make them reasonable. But he saw no
constitutional problem in giving police close to unfettered power to stop individuals for traffic violations.
Whren thus turned a blind eye to the Fourth Amendment’s fundamental goal of checking police discretion. It
ignored that such unchecked discretion inevitably breeds arbitrariness and discrimination. Whren’s version of
Fourth Amendment reasonableness, which is supposed to consider all circumstances, ignored race entirely.3*?
Whren illustrates the Court’s continuing blindness to race, even as it systematically infects policing. Scalia
relegated claims of discriminatory policing to the Equal Protection Clause, even as he ignored the virtually
insurmountable hurdles to a successful equal protection claim.3#

3. The Right To Be Secure in School

In the streets and on the road, the Supreme Court has swelled police discretion to search and seize, using a
vague, open-ended balancing test to give the police new powers to enforce criminal laws. In another line
of cases, the Court has expanded the powers of the government to pursue so-called “special needs”—those
beyondthe normal needs of law enforcement—without respecting the usual Fourth Amendment requirements
of a warrant, probable cause, or even reasonable suspicion.?* The “special needs” doctrine has transformed
policing in school, giving school authorities broad powers to search and seize students, sometimes without
any suspicion at all. This has fueled the school-to-prison pipeline and subjected students to a host of intrusive
searches in the name of maintaining law and order.>* Unsurprisingly, giving school officials sweeping power
to search and seize without probable cause leads to racial profiling and racial disparities in discipline.?

New Jersey v. T.L.O.3¥ jumpstarted ~ “The ‘special needs’ doctrine has transformed

this transformation. In that case,  policing in school, giving school authorities broad
a high school assistant principal, - q\vers to search and seize students, sometimes
without any suspicion at all. This has fueled the
conducted a search of a student's  SChool-to-prison pipeline and subjected students
purse, first for cigarettes, and O @ host of intrusive searches in the name of

then for drugs. When the search maintaining law and order.”

who was investigating two girls
smoking cigarettes in a bathroom,
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revealed both evidence of drugs and drug dealing, the principal turned the evidence over to the police.
The Supreme Court upheld the search, announcing a new constitutional standard giving broad powers to
school officials to search and seize without a warrant or probable cause. T.L.0. made the same move as Terry:
it jettisoned basic Fourth Amendment concepts of a warrant and probable cause and replaced them with a
malleable balancing test that makes it easy for courts to trade away the individual’s right to be secure.

The T.L.0. Court held that the warrant and probable cause requirements were “unsuited to the school
environment,” insisting that “[w]here a careful balancing of governmental and private interests suggests that
the public interest is best served by a Fourth Amendment standard of reasonableness that stops short of
probable cause, we have not hesitated to adopt such a standard.**® As in Terry, T.L.O held that searching a
person’s belongings was a search, but that reasonable suspicion would suffice to justify it. Probable cause, six
justices concluded, “is not an irreducible requirement of a valid search.”** School authorities would be spared
“the necessity of schooling themselves in the niceties of probable cause” and permitted to search and seize
“according to the dictates of reason and common sense.”*°

Next the Court validated suspicionless searches of wide segments of the student body. In Vernonia School
District 47] v. Acton,*' decided in 1995 and Board of Education v. Earls,*>? decided in 2002, the Court held that
it was constitutionally reasonable to require all student athletes and students engaged in other competitive
extracurricular activities to be tested for drugs. Dissenting in Vernonia, Justice O'Connor looked to the
Fourth Amendment'’s text and history and concluded that “mass, suspicionless searches have been generally
considered per se unreasonable within the meaning of the Fourth Amendment.”*** But narrow majorities
dismissed the relevance of this history. As Justice Clarence Thomas observed in Earls, “we have long held
that‘the Fourth Amendment imposes no irreducible requirement of [individualized] suspicion.”*** In reaching
this result, the Court’s majorities drew explicitly on past rulings that had permitted suspicionless car stops to
enforce immigration laws at the border. One Fourth Amendment evasion begat another.

UnderT.L.0.’s forgiving standard, students have been subjected to all manner of intrusive, humiliating searches
and seizures. In one recent case, a federal court of appeals upheld an officer’s handcuffing of a seven-year-old
Black child for twenty-minutes, insisting that the boy’s unruly behavior justified the use of handcuffs.3>* In the
court’s view, there was nothing constitutionally unreasonable in treating a little boy as a common criminal
simply because he had an emotional outburst at school. Even strip searches may be permissible if school
officials have a colorable basis for believing that students are hiding drugs in their underwear. In 2009, in
Safford Unified School District v. Redding,*® the Supreme Court held that school officials violated the Fourth
Amendment by searching the bra and underpants of a thirteen-year-old girl for ibuprofen pills. The Court
did not forbid the strip search of a student, but simply held that “the categorically extreme intrusiveness of
a search down to the body of an adolescent requires some justification in suspected facts,” and, in Redding'’s
case, there was none.*” Indeed, even affording a “high degree of deference” to school officials, there was no
reason to think that she was “hiding common painkillers in her underwear”*® And notwithstanding that,
seven justices held that Redding’s suit had to be dismissed under the doctrine of qualified immunity because
it was not clear how T.L.0. applied to strip searches.>*® Redding invalidated an obvious abuse of power, but left
school officials with a troubling degree of authority.

School officials deserve broad authority to maintain discipline, but the Court’s cases have failed to give due
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weight to the rights secured by our foundational charter. The Court has consistently exaggerated the strength of
the governmental interests at stake and downgraded the individual’s right to security, rigging the balancing test
to favor the government. An unadorned subjective balancing test is a recipe for inflating police power. Here, as
elsewhere, we need rules that actually check official discretion, limit arbitrary and discriminatory searches and
seizures, and ensure some real protection for our right to be secure.

B. The Erasure of Equal Protection

In Whren, Justice Scalia suggested that those objecting to discriminatory policing should look to the Fourteenth
Amendment’s Equal Protection Clause for relief. But that suggestion is hard to take seriously. The Supreme Court
has all but erased equal protection as a constraint on policing. Equal protection, when it comes to policing, no
longer protects.

First to go was the root idea of equal protection: the Fourteenth Amendment’s command that states equally
protect all persons from private violence. In the waning days of Reconstruction, the Supreme Court wrote out of
the Fourteenth Amendment the basic idea that police could not turn a blind eye to private violence directed at
Black people. These rulings left Black people in the South without any protection from Klan violence and helped
white terrorists undo the gains won during Reconstruction.

In 1873, in Colfax, Louisiana, in what Eric Foner has called the “bloodiest single act of carnage in all of
Reconstruction,”® a white mob slaughtered scores of Black people, seeking to retake political power by
“The Supreme Court has all murdering their opposition. Three years later, in United States

v. Cruikshank' the Supreme Court overturned federal
but erased equal protection as  convictions of three members of the mob and held that
a constraint on policing. Equal the federal government lacked the power to protect Black
protection, when it comes to Americans from white terrorists. Cruikshank gutted one of
policing, no Ionger protects.” the key promises of the Fourteenth Amendment—the states’
constitutional obligation to protect individuals from private
violence—and gave the Klan and other white terror groups the greenlight to use terror and violence to bring
down Reconstruction. In the wake of Cruikshank, thousands of Black people were dead. So was the constitutional

concept that states had to protect Black and white Americans equally from private violence ?

Cruikshank held that the Fourteenth Amendment’s guarantee of equal protection “does not . .. add any thing
to the rights one citizen has under the Constitution against another.®* Because the murderers were private
individuals, the federal government could not intervene. The duty of protection, the Court said, “was originally
assumed by the States; and it still remains there!?%* The Court did not even consider the argument that the
federal government was enforcing the guarantee of equal protection by bringing charges in the face of the
state’s refusal to bring the killers to justice. In an 1883 sequel, United States v. Harris,**> the Court threw out
federal charges against R.G. Harris and nineteen others for lynching four Black men in Tennessee. Cruikshank
and Harris permitted unchecked terror, squelched Black Americans’ hopes of freedom, equal citizenship, and
equal participation in democracy, and turned a blind eye to the text and history of the Fourteenth Amendment.
They gave police and prosecutors the power to choose to enforce the law in racially biased ways.

The post-Reconstruction Court eliminated the right to protection and disabled Congress from stepping in when

“We Do Not Want to Be Hunted”

42



mm

states turned a blind eye to terror against Black people. The modern Court has extended these cases in a
series of decisions that have left women unprotected against sexual assault and domestic violence.** Today
what is “deeplly]-rooted” is not the constitutional duty of protection, but “law-enforcement discretion.”**”
The police have the power to pick and choose how they enforce the law. The result is a criminal justice
system that has “long failed to place black injuries and the loss of black lives at the heart of its response when
mobilizing the law.3%® Not only that. The modern Supreme Court has made things much worse by virtually
erasing the Equal Protection Clause as a constraint on policing. The basic problem lies in equal protection
doctrine’s requirement of a discriminatory animus or purpose—a standard that dooms virtually all challenges
to discriminatory policing because it is so difficult to prove>*® In a number of different contexts, the Court
has set an incredibly high bar, repeatedly turning away constitutional challenges to discretionary decisions
made by law enforcement.

In 1987, in McCleskey v. Kemp,*° the Supreme Court, by a 5-4 vote, rejected a death row inmate’s argument
that Georgia’s administration of the death penalty was racially biased. McCleskey’s lawyers relied on a detailed
statistical study, which, controlling for hundreds of variables, demonstrated that the race of the defendant

Black Lives Matter Protest in Washington D.C., June 2020. Koshu Kunii/Unsplash.com
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and the race of the victim played a substantial role in determining who lived and who died. Defendants who
killed a white person were more likely to receive the death penalty than those who killed a Black person.
Black persons charged with the murder of a white person were most likely to get the ultimate punishment
of death. But the majority brushed aside these findings, insisting that McCleskey needed to show that “racial
considerations played a part in his sentence!””" The fact that McCleskey challenged discretionary decisions,
the majority said, demanded a particularly high burden of proof.“Because discretion is essential to the criminal
justice process, we would demand exceptionally clear proof before we would infer that the discretion has
been abused.””? In the tug of war between discretion and discrimination, discretion won. Equal protection
gave way to prosecutors’and juries’ broad discretion.

In 1996, in United States v. Armstrong,>> the Court set a high bar for proving an equal protection claim once
again. Armstrong, indicted on crack cocaine drug conspiracy charges, sought discovery to prove selective
prosecution, stressing that every crack case filed by federal prosecutors in the district had been against a
Black defendant. The Court held that Armstrong was not entitled to discovery. The “demanding” standard
required a showing of discriminatory purpose and that “similarly situated individuals of a different race were
not prosecuted.”*”* Armstrong had to have “clear evidence” that similarly-situated white persons could have
been prosecuted, but were not.>” Failing that, he could not even obtain discovery. In other words, a criminal
defendant cannot get the discovery he needs to prove that he has an equal protection claim unless he can
make out a compelling equal protection claim without any discovery. This Catch-22 makes such claims a
losing proposition.3”¢

Whren held open the possibility of an equal protection claim, but, as these cases illustrate, equal protection

doctrine is a dead-end under these stingy standards. “Mod | tecti | .
odern equal protection law Is

discriminatory racial purpose or animus makes it incredibly blind to the reallty that, due to
difficult to mount any equal protection claim.” Modern  €Xplicit or implicit bias, police
equal protection law is blind to the reality that, due to stop, search, beat up, and kill

explicit or implicit bias, police stop, search, beat up, and peop|e of color based on racial
i H 378
kill people of color based on racial fears and stereotypes. fears and stereotypes.”

The difficulty of proving either a racial classification or a

Current equal protection law offers no tools to smoke out
this kind of unconstitutional bias. It permits policing based on racial profiling and stereotypes to fester.3”

Contrast McCleskey and Armstrong, in which the Court’s incredibly high threshold has allowed discrimination
to flourish, with what the Court has done in its cases limiting racially discriminatory peremptory strikes,
where it has had at least some measure of success in enforcing the equal protection guarantee and limiting
the unfettered discretion of prosecutors.>® Beginning with Batson v. v. Kentucky, the Court devised a burden
shifting framework that allows a criminal defendant to rely on statistical and other evidence to establish
a prime facie case of racial discrimination and gives him or her the opportunity to show that the reason
offered by the prosecutor for using a peremptory strike was a pretext for discrimination. This framework,
while not without its problems,®' helps ensure meaningful enforcement of the equal protection command,
responding to the “practical difficulty of ferreting out discrimination in selections discretionary by nature, and
choices subject to myriad legitimate influences.*®? But nothing like this exists in the policing context. Under
current doctrine, the Court has erased the equal protection guarantee as a real constraint on policing.
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The case of Brown v. City of Oneonta®® illustrates the sorry state of equal protection doctrine when it comes
to policing. In Brown, the police attempted to apprehend a suspect by stopping and questioning every
young Black man in a small New York town following a break-in and attack in the home of an elderly woman.
The woman who had been attacked told the police that she believed that her assailant was a young Black
man and that he had cut his hand as they struggled. Based on this information, police contacted the state
university to obtain a list of its Black students and then, with the list in hand, conducted a sweep of the entire
Black community of Oneonta, stopping and questioning more than two hundred Black persons, including at
least one woman, to examine their hands. The Second Circuit upheld the racial sweep, holding that the sweep
was “race-neutral on its face” because it was based on a“physical description given by the victim of a crime.”*

Brown allows the police to stop and harass every member of a town’s Black community based on a crime
victim’s description. It is hard to imagine a more vivid demonstration of how little purchase equal protection
principles have when it comes to policing. Black Americans can be stopped en masse, as they have since the
days of slavery, in a way that white people never have. This mass sweep should have been treated as a racial
classification: the police elevated race above all else and subjected the town’s Black community to intrusive,
intimidating stops to examine their hands for a cut.?® It is unfathomable that the police would have done
the same if the suspect had been white. As Richard Banks has observed, “[rlesearch has unearthed not one
case anywhere in the United States in which law enforcement authorities conducted a search of comparable
scope and intensity for a white perpetrator of a crime against a black victim.”*8 Such racial sweeps are race-
based state action, but under Brown, they warrant
“The Court has blessed policies that virtually no constitutional scrutiny.
reflect that Black lives do not matter
in the same way white lives do. The
promises made in the Fourteenth

Amendment, which was written

Current doctrine has strayed far from the
Fourteenth Amendment’s text and history. The
upshot of the Court’s cases is that the police can
stop Black suspects more often than they stop

to end discriminatory policing white ones, enforce criminal laws more harshly
root fand branch, have gone in Black neighborhoods than in white ones, and
radica"y unfulfilled.” punish crimes that victimize white people more

harshly than crimes that victimize Black people.
The Court has blessed policies that reflect that Black lives do not matter in the same way white lives do. The
promises made in the Fourteenth Amendment, which was written to end discriminatory policing root and
branch, have gone radically unfulfilled.

C. No Remedies, No Rights: The Gutting of Remedies for Police Abuse

For decades, one of the great debates in Fourth Amendment law was whether the exclusionary rule was a
constitutionally necessary remedy to hold the police accountable or a travesty that let the guilty go free.?®
Today the debate continues, but has been eclipsed by an even more important development: there are
virtually no remedies for all but the most egregious forms of police abuse. The Supreme Court has cut down
every available remedy. The Court has rewritten the doctrine of qualified immunity to close the courthouse
doors to individuals seeking damages to redress constitutional violations by the police, making the Framers’
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preferred remedy presumptively unavailable. The Court has invented so many exceptions to the exclusionary
rule that there is little left of it. And the Court’s Article lll standing doctrine makes it extremely difficult to seek
injunctive relief challenging an unconstitutional police policy.

These trends, which began
during the Burger Court, have
accelerated more recently.
Converging doctrinal rules have
led to the collapse of a system
of remedies capable of holding
the police to account when they
violate the Constitution.’®® While
remedies still remain for victims
of the most flagrant constitutional
violations, for virtually everyone

else, there is no remedy to which
to turn. This is a system that breeds

Black Lives Matter Protests at Black Lives Matter Plaza,
Washington D.C., June 2020. Johnny Silvercloud/Shutterstock.com

police unaccountability. Without
a workable system of remedies,
police abuse their authority and get
away with it.

Here, too, the Court’s blindness to Fourteenth Amendment history has produced badly flawed doctrine. By
eliminating virtually every possible remedy against police abuse of power, the Court has widened the power
of the police to stop, search, and use violence against people of color. This has exacerbated the flaws in the
Court’s Fourth and Fourteenth Amendment doctrines.

1. The Invention of Qualified Immunity

Qualified immunity is not a constitutional rule, but a statutory one grounded in the Court’s interpretation
of Section 1983, a federal statute enacted during Reconstruction to enforce the Fourteenth Amendment,
which provides a federal cause of action against state actors who violate federal constitutional rights. Section
1983, in relevant part, provides that “[e]very person” who, under color of law, subjects “any citizen of the
United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws, shall be liable to the party injured in any action at law,
suit in equity or other proper proceeding for redress . . . in the several district or circuit courts of the United
States.”*® The statute, by its terms, does not provide state officials any legal immunity from suit.

The Justices may not rewrite a statute to pursue their own policy goals, but that is exactly what they have
done to Section 1983. In a series of cases, the Court rewrote Section 1983 to make it easier for courts to
dismiss suits brought against the police and other government officials. The resulting doctrine has eroded
the enforcement of constitutional rights, undermined the rule of law, and denied justice to those victimized
by the police.
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The Supreme Court established the defense of qualified immunity based on the idea that the Congress
that enacted Section 1983 gave “no clear indication” that it “meant to abolish wholesale all common-law
immunities.”**® But even at its inception the contours of qualified immunity had nothing to do with the
common law. And over time, it has only gotten worse. In 1982, in Harlow v. Fitzgerald,**' the Court, by its own
admission, “completely reformulated qualified immunity along principles not at all embodied in the common
law” in order to protect public officials from being sued for damages.>*? Qualified immunity, as applied post-
Harlow, requires a plaintiff to establish that the officer violated “clearly established ... constitutional rights of
which a reasonable person would have known.?*? In practice, this means that a police officer cannot be sued
for violating an individual’s constitutional rights unless there was no prior case closely on point.

This standard was made up by the Court to keep suits against the police and other state actors out of
court. As William Baude has demonstrated, “there was no well-established good-faith defense in suits
about constitutional violations when Section 1983 was enacted, nor in Section 1983 suits early after its
enactment.”?** Such a defense is unnecessary because police officers are virtually always indemnified in cases
in which they are sued.?*® The sweeping immunity defense created by the Court turns Section 1983 on its

head, establishing a gaping hole in the congressional

“The sweeping immunity defense plan to give an injured person a right to go to federal
created by the Court turns Section court to hold police officers and other actors liable
1983 on its head, establishing a for violating constitutional rights. The Congress that

gaping hole in the congressional wrote the statute wanted to enforce the Fourteenth

plan to give an injured person a
right to go to federal court to hold

Amendment by holding state actors accountable for
legal wrongs, not give them a free pass. It wanted to
vindicate fundamental rights, not immunize officers

police officers and other actors bent on denying Black Americans equal citizenship.3%
liable for violating constitutional The Court’s invention of qualified immunity was made
rights.” possible by its erasure of the Fourteenth Amendment

from the constitutional story of policing.

Despite these huge flaws, the Roberts Court has doubled-down on the doctrine, insisting that qualified
immunity permits liability only when “existing precedent” was so clear that the “constitutional question” was
“beyond debate!**” Consider Safford, discussed above, where the Court held that school officials had violated
the Fourth Amendment by strip searching thirteen-year-old Savana Redding, believing that she had stashed
common painkillers in her underwear. Safford did not break new ground but simply held that “the content
of the suspicion failed to match the degree of intrusion.”**® Still the school officials got off scot-free because
the Court concluded that there were “doubt[s] that we were sufficiently clear in the prior statement of law.">*
The upshot is that the discretion-laden standards that the Court chooses to employ throughout Fourth
Amendment law simultaneously empower the police and guarantee them immunity when they violate
our right to be secure from unreasonable searches and seizures. Rulings such as Safford send a message
that government officials can act with impunity, even when they engage in outrageous behavior, such as
searching a girl’s underwear in the hopes of finding ibuprofen.

This pattern has repeated itself again and again. Virtually every qualified immunity ruling from the Roberts
Court ends in the same way: the police get immunity and cannot be sued.*® The Court has simply been
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unwilling to permit the police to be subject to liability. The last time the Supreme Court concluded that a police
officer violated clearly established law was in 2004, before John Roberts became Chief Justice.**' Indeed, in
case after case, the Roberts Court has summarily reversed rulings denying qualified immunity,** many in the
context of police killings and other violence, by reaching out to decide cases that normally would not merit
Supreme Court review.*® These cases

do not clarify the law at all, butjust T he last time the Supreme Court concluded
send the message that lower courts  that a police officer violated clearly established
should grant qualified immunity  Jaw was in 2004, before John Roberts became
across-the-board. As Justice Sonia Chief Justice”

Sotomayor has correctly recognized,

“[s]uch a one-sided approach to qualified immunity transforms the doctrine into an absolute shield for law
enforcement officers”* and “renders the protection of the Fourth Amendment hollow."4%

2. The Exclusionary Rule: Death By 1,000 Cuts

The exclusionary rule was born out of the principle that the courts were responsible for holding police officers
accountable when they violated constitutional rights in gathering evidence. “The efforts of the courts and
their officials to bring the guilty to punishment,” the Supreme Court held in 1914, “are not to be aided by
the sacrifice of those great principles established by years of endeavor and suffering which have resulted
in their embodiment in the fundamental law of the land."*% Thus, at its inception, the Court viewed the
exclusionary rule as“an essential part of both the Fourth and Fourteenth Amendments.*”” Over the last thirty
years, however, the Court has discarded this view. Instead, the exclusionary rule depends on a balance of
costs and benefits. Just as the Court has balanced away the requirement of a warrant and probable cause, it
has balanced away the exclusionary rule, virtually always viewing the costs of the rule as unacceptably high.
Today, the exclusionary rule survives in name only. The Court will virtually always find a way to let in evidence
that was used to convict a criminal defendant.

In a string of recent rulings, the Roberts Court has insisted that exclusion is a“last resort"*® and should be used
“only when the police misconduct is most in need of deterrence—that is, when it is purposeful or flagrant."+®®
Thus, “[t]o trigger the exclusionary rule, police conduct must be sufficiently deliberate that exclusion can
meaningfully deter it, and sufficiently culpable that such deterrence is worth the price paid by the justice
system.#'° There must be a showing that the “police exhibit[ed] ‘deliberate, reckless, or ‘grossly negligent’
disregard for Fourth Amendment rights."*"" As these formulations reflect, the contours of qualified immunity
and the exclusionary rule are converging. In both contexts, the Roberts Court is moving to limit remedies to
flagrantly unconstitutional police conduct. Most people injured by unconstitutional searches and seizures

will have no remedy under this regime.*'

By making any remedy impossible to obtain, the Court has given the police an even freer hand to stop and
search people. The Court has refused to hold the police accountable even when the police have no legal
right to stop you. This makes Terry and Whren—doctrines that already allow the police to systematically
stop people of color—more harmful. This exacerbates the costs of the Court’s erasure of the Fourteenth
Amendment and our whole constitutional story of race and policing.
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Consider Utah v. Strieff,*'* in which
the Supreme Court refused to
exclude evidence obtained during
a suspicionless police stop in which,
per the dissent, “the officer’s sole
purpose was to fish for evidence! '
After the unlawful stop, the officer
ran a warrant check, which disclosed
an outstanding traffic warrant
that led to Strieff’s arrest and the
discovery of illegal drugs in his
possession. In refusing to exclude
the evidence, the Court stressed that
the officer had committed “good-

“Policemen during a Black Lives Matter protest in Portland,
Oregon, June 2020. Tito Texidor III/Unsplash.com faith mistakes,” which were “at most
negligent.*”> But what the majority

described as a good-faith mistake
was a complete lack of evidence to justify a stop. The officer had seen Strieff leave a residence that the police
were surveilling. But he had no arguable “basis to conclude that Strieff was a short-term visitor who may have
been consummating a drug transaction.”*'® The majority waved off this clear Fourth Amendment violation,
insisting that, to trigger exclusion, “more severe police misconduct is required than the mere absence of
proper cause for the seizure#'” Rather than exclude the evidence, the Court validated what was plainly an
impermissible search, giving the police the greenlight to do it again. As Justice Sotomayor observed in a
powerful dissent, “[t]his case allows the police to stop you on the street, demand your identification, and
check it for outstanding traffic warrants—even if you are doing nothing wrong."#'® It “tells everyone . .. that
an officer can verify your legal status at any time. It says that your body is subject to invasion while courts
excuse the violation of your rights."41°

Refusing to remedy such unconstitutional stops enables racialized policing. As Justice Sotomayor argued,
while “anyone’s dignity can be violated” by the police, “it is no secret that people of color are disproportionate
victims of this type of scrutiny. For generations, black and brown parents have given their children ‘the talk'—
instructing them never to run down the street; always keeping your hands where they can be seen; do not
think of talking back to a stranger—all out of fear of how an officer with a gun will react to them.** Holding
the police unaccountable when they make suspicionless stops, she explained, “risk[s] treating members of

our communities as second-class citizens.”**'

3. Injunctive Relief Against the Police

The Supreme Court has cut back on damages and exclusion as remedies, fearing the consequences if the
police are required to pay money judgments or face the loss of critical evidence. What about a remedy that
simply tells the police to stop violating the Constitution?*?? That, too, is off the table as well. The Supreme
Court has shut down forward-looking relief against unconstitutional police policies, rewriting standing
rules to keep those case out of court as well. This means that individuals cannot go to court to challenge
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policing policies that victimize people of color. In this way, the Court frees itself from having to enforce our
Constitution’s promise of personal security to all persons regardless of race.

In 1983, in City of Los Angeles v. Lyons,** the Supreme Court held that Adolphus Lyons, a young Black man who
had been subjected to a chokehold during a traffic stop, could not sue to enjoin the city’s chokehold policy,
which had led to the killing of sixteen people, almost all Black men. In a 5-4 opinion, the majority held that,
despite the injuries inflicted on him, Lyons could not sue for injunctive relief unless he could show a“real and
immediate threat that he would again be stopped ... by an officer or officers who would illegally choke him
into unconsciousness without any provocation or resistance on his part.*>* This effectively immunized the
city’s policy from constitutional scrutiny.*> As Justice Thurgood Marshall argued in his dissenting opinion, the
“Court’s decision removes an entire class of constitutional violations from the equitable powers of a federal
court."#?“Since no one can show that he will be choked in the future, no one—not even a person who, like
Lyons, has almost been choked to death—has standing to challenge the continuation of the policy."*?” Lyons
dooms most injunctive suits challenging policing policies.**®
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Conclusion

This Article makes the case for engaging with our whole constitutional story
of race and policing by taking seriously the text, history, and values of the Fourteenth Amendment’s
transformative guarantees. More than 150 years after its ratification, we have forgotten a critical part of
the Fourteenth Amendment’s legacy—its limitations on the power of the police designed to ensure liberty,
personal security, and equality for all regardless of race. In the aftermath of the Civil War, the South sought
to strip Black Americans of the promise of freedom they had fought for. Police broke into the homes of Black

people and sought to steal their . . .
guns and personal property. Police  More than 150 years after its ratification, we

aggressively enforced vagrancy ~ have forgotten a critical part of the Fourteenth
laws to sweep Black people from  Amendment’s legacy—its limitations on the

the streets, making freedom of  power of the police designed to ensure liberty,
movement a sham. Police beatand o rg6n3| security, and equality for all regardless

killed Black people, while turnin
peop 9 ofrace”

a blind eye to crimes committed

against them. The Fourteenth Amendment’s substantive guarantees were a response to these abuses of
official authority. It answered the demands of Black Americans, who insisted “we do not want to be hunted.”
In all these ways, history teaches us that the Fourteenth Amendment is fundamentally concerned with police
abuse, including home invasions, indiscriminate arrest power, and police violence.

The Supreme Court’s collective amnesia about the Fourteenth Amendment’s text, history, and values has
produced a deeply flawed constitutional jurisprudence. The Court has allowed the police to continue
subjecting people of color to more stops, more searches, and more violence, perpetuating one of the most
enduring badges of slavery. We cannot hope to begin the immense task of correcting these errors without
understanding and engaging with our whole constitutional story of race and policing. As this Article argues,
this engagement is essential if we are to revitalize the Fourteenth Amendment’s project of ensuring true
freedom and security, repudiating slavery’s legacy, and securing equal citizenship for all regardless of race.

What would it mean for the Court to honor the Fourteenth Amendment’s transformative guarantees and get
our whole constitutional story of race and policing right? This section sketches six ways the Court could bring
its case law in line with the Constitution’s text and history.

First, Fourth Amendment reasonableness should be sensitive, not blind, to race. The police should not be
permitted to target people of color for arbitrary, degrading, and humiliating intrusions. Discretionary searches
and seizures that enable racial profiling should be presumptively unreasonable under the Fourth and
Fourteenth Amendment. As the Fourteenth Amendment’s text and history demonstrates, that Amendment
outlawed the discretionary search and seizing powers that Southern governments were using to single out
Black people for intrusive searches and seizures. Such discretionary powers were a tool of racial oppression.
The Supreme Court’s doctrine should be organized around this text and history.
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This would require major changes to the Court’s doctrines governing stop-and-frisk and traffic stops, which
license systemic racial profiling, particularly of young Black men. Terry has already been criticized on originalist
grounds for dispensing with the constitutional requirement of probable cause and permitting “police to seize
and search in situations when magistrates would be forbidden to authorize an interference with liberty."s*
Taking seriously the text and history of the Fourteenth Amendment adds what is perhaps an even more
powerful argument. Terry and its progeny invite racially discriminatory searches and seizures just as did the
vagrancy laws condemned by the Fourteenth Amendment. Terry sanctions racial profiling and allows people
of color to enjoy freedom of movement and personal security only at the whim of the police.

Whren, which sanctions racially motivated seizures, should likewise be scrapped. Police should not be
permitted to use the nearly limitless authority provided by the traffic laws to stop people because of the
color of their skin. As James Forman has argued, pretext stops are a “direct, easily remedied source of racial
disparities in the criminal justice system,” which are “responsible for most of the racial disparity in traffic
stops nationwide#** Under a view of Fourth Amendment reasonableness that takes seriously our whole
constitutional story of race and policing, pretext stops are constitutionally unreasonable because they permit
widespread racial profiling by the police. Because of the virtually unfettered discretion police enjoy under
traffic laws, probable cause to believe a person violated traffic laws should not insulate pretext searches from
constitutional scrutiny.

Second, nothing invites discriminatory policing so much as the Court’s willingness to apply a porous
reasonable suspicion test. Where the reasonable suspicion test applies, discrimination is endemic. On the
nation’s streets, roads, and schools, the reasonable suspicion standard has allowed the police to accost
innocent people and engage in racial profiling. For that reason, “probable cause must be the center of
the Fourth Amendment universe!#' Taking seriously the text and history of the Fourteenth Amendment'’s
transformative guarantees complements the literature that urges the Court to enforce the constitutional
requirement of probable cause, rather than employ invented standards, such as reasonable suspicion, that
have no basis in the Constitution.**?

Third, a jurisprudence that took the Fourteenth Amendment’s text and history seriously would put ending
unjustified police violence at its center. Eliminating such brutality must be regarded as one of the critical
purposes of the Fourteenth Amendment. The Court’s current approach to police violence enables, not
constrains, police brutality. It is not enough to simply insist that police use force in an objectively reasonable
manner. The doctrine must insist that police violence be used only when necessary to respond to animminent
threat and that the use of force must be proportional to the threat.** We need a standard that reins in police
violence and vindicates the Fourteenth Amendment’s promise of personal security for all persons regardless
of race, not one that condones and legitimizes more police shootings and beatings of our populace.

Fourth, a Supreme Court that took seriously our whole constitutional story of race and policing would
revitalize equal protection doctrine to ensure meaningful limits on discriminatory policing. Our constitutional
law denounces the “racial stereotype”that Black people are prone to violence and criminality as a “particularly
noxious strain of racial prejudice** We need a doctrine that takes the Fourteenth Amendment’s text and
history seriously and gives courts the tools to root out conscious and unconscious bias in policing. One way
to do this would be to build off the burden-shifting approach the Court has used in Batson and its progeny.
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When a plaintiff comes forward with statistical and other proof of systematic racial targeting of people of
color by the police, such as a drug courier profile that makes race part of the profile, the Court should shift
the burden to the government to rebut the showing that race matters in policing and justify its policing
practices.*> As Barry Friedman has written, “courts should require the government to answer the perennial
question under the Constitution when one is searched or seized: Why me?”**¢ If the race is a factor in policing,
strict scrutiny should apply.

Fifth, the Supreme Court should recognize that the Equal Protection Clause creates a constitutional obligation
on states to protect all persons equally from private violence, and that, where a state fails to do so, the federal
government has the authority to step in to provide the protection the Fourteenth Amendment guarantees.
This part of the Fourteenth Amendment has deep roots in the Amendment’s text and history but has never
been given its due. The Department of Justice should play a leading role in helping restore this bedrock
aspect of equal protection. Federal law explicitly authorizes the Department of Justice to bring suit to redress
a“pattern and practice” of unconstitutional police misconduct, and pattern or practice suits aimed at under-
policing could provide an opportunity to revitalize this critical aspect of the Fourteenth Amendment’s
guarantee of equal protection.*’

Sixth, we also need a system of meaningful remedies to redress police overreach. Our constitutional
commitments are only as good as the remedies that back them up. In the case of policing, our remedies
hardly exist, even on paper. This is not our Constitution’s system of accountability. If we do not have remedies,
we do not really have rights. We cannot hope to rein in police abuse of power if courts give the police a free
pass when they violate our rights. At a minimum, the Court should scrap qualified immunity doctrine, which
guts the remedy the Reconstruction Congress enacted to enforce the Fourteenth Amendment. This would
ensure government accountability, permit courts to play their historic role of redressing abuse of power, and
shift the focus of policing litigation away from the scope of judicially invented immunities to fundamental
constitutional questions about the meaning our Constitution’s safeguards of liberty, security, and equality.**

In short, the Court has many avenues at its disposal to move the doctrine in line with our whole constitutional
story of race and policing.
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See Act of Frauds of 1662, 12 Car. 2, cl. 11, § V(2), reprinted in

8 THE STATUTES AT LARGE OF ENGLAND AND GREAT-BRITAIN 78,
81 (1763); Act of Frauds of 1696, 5 W. & M. c. 22, § VI, reprinted
in 9 THE STATUTES AT LARGE OF ENGLAND AND GREAT-BRITAIN
428, 430 (1764).

3 THOMAS HUTCHINSON, THE HISTORY OF THE PROVINCE OF
MASSACHUSETTS BAY 92 (1828) (“The collectors and inferior
officers of the customs, merely by the authority derived
from their commissions, had forcibly entered warehouses,
and even dwelling houses, upon information that contra-
band goods were concealed in them); M.H. SMITH, THE
WRITS OF ASSISTANCE CASE 116-18 (1978).

Donohue, supra note 3, at 1242.
SMITH, supra note 23, at 130.

Id. at 7 (arguing that Otis’s argument represented the first
“articulate expression” of “the American tradition of hostility to
general powers of search”).

2 WORKS OF JOHN ADAMS, supra note 2, app. A, at 523, 524
(abstract of Otis’s argument written by Adams).

JOSIAH QUINCY, JR., REPORTS OF CASES ARGUED AND ADJUDGED
IN THE SUPERIOR COURT OF JUDICATURE OF THE PROVINCE OF
MASSACHUSETTS BAY, BETWEEN 1761 AND 1772, app. |, at 489
(1865) (1762 article in Boston Gazette attributed to Otis).

2 WORKS OF JOHN ADAMS, supra note 2, app. A, at 524.
QUINCY, supra note 28, app. |, at 494.

2 WORKS OF JOHN ADAMS, supra note 2, app. A, at 524, 525.
QUINCY, supra note 28, app. |, at 490.

2 WORKS OF JOHN ADAMS, supra note 2, app. A, at 524.

Id.

See, e.g., Wilkes v. Wood, 19 How. St. Tr. 1153 (C.P. 1763);
Huckle v. Money, 95 Eng. Rep. 768 (K.B. 1763); Entick v.
Carrington, 19 How. St. Tr. 1029 (C.P. 1765); Leach v. Money,
19 How. St. Tr. 1001 (K.B. 1765).

Donohue, supra note 3, at 1201 (quoting The General
Warrant on Which John Wilkes Was Arrested, 30 April 1763,
in ENGLISH HISTORICAL DOCUMENTS 1714-1815, at 61-62 (D.B.
Horn ed., 1967)).

CUDDIHY, supra note 21, at 442-43.

Id. at 441 (noting that the King’s officer “entered Leach’s
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house in the dead of night, took him out of his bed from
his wife, seized all of his personal papers”and “kept him in
custody for four days”).

Id. at 451.

Wilkes, 19 How. St. Tr. at 1167.

Leach, 19 How. St. Tr. at 1027.

Entick, 19 How. St. Tr. at 1063.

QUINCY, supra note 28, app. |, at 490.

Huckle, 95 Eng. Rep. at 769.

Entick, 19 How. St. Tr. at 1064.

CUDDIHY, supra note 21, at 538; Davies, supra note 3, at 563.
CUDDIHY, supra note 21, at 503-08.

Id. at 518; O.M. Dickerson, Writs of Assistance as a Cause

of the Revolution, in THE ERA OF THE AMERICAN REVOLUTION
74 (Richard B. Morris ed., 1939) (noting that “the judiciary
from Connecticut to Florida . .. stood firm in opposing the
legality of the particular form of writ demanded of them
and continued in their judicial obstinacy through six years
of nearly constant efforts to force them to yield”).

Dickerson, supra note 48, at 60.

Id. at 60-61 (quoting Letter of Customs Officers at Philadel-
phia to the Custom Commissioners, July 3, 1773, Treasury
|, Bundle 501).

CUDDIHY, supra note 21, at 520, 521 (internal citation
omitted).

Dickerson, supra note 48, at 64 (internal citation omitted).
Id. at 63, 64 (internal citation omitted).
CUDDIHY, supra note 21, at 541.

Letter from Junius Americanus to the People of England
(Mar. 13, 1770) in ARTHUR LEE, THE POLITICAL DETECTION: OR
THE TREACHERY AND TYRANNY OF ADMINISTRATION, BOTH AT
HOME AND ABROAD 99 (1770).

WILLIAM HENRY DRAYTON, A LETTER FROM FREEMAN OF SOUTH
CAROLINA TO THE DEPUTIES OF NORTH AMERICA 10 (1774).

JOHN DICKINSON, LETTERS FROM A FARMER IN PENNSYLVANIA,
TO THE INHABITANTS OF THE BRITISH COLONIES 65 (3d ed. 1769).

Id.
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THE VOTES AND PROCEEDINGS OF THE FREEHOLDERS AND OTHER
INHABITANTS OF THE TOWN OF BOSTON 15 (1772).

Id.
Id.at 16-17.

A Brief Examination of American Grievances; being the

heads of a Speech at the General Meeting at Lewestown, on
Delaware, July 28, 1774, reprinted in T AMERICAN ARCHIVES,
FOURTH SERIES 659-60 (M. St. Clair Clarke & Peter Force eds.,
1837).

1 JOURNALS OF THE CONTINENTAL CONGRESS, 1774 TO 1789, at
96-97 (Worthington C. Ford et al. eds., 1904).

VA. DECL. OF RIGHTS § 10 (1776); MASS. CONST. art. 14 (1780).

Centinel | (Oct. 5, 1787), reprinted in THE ESSENTIAL FEDERAL-
IST AND ANTI-FEDERALIST PAPERS 65-66 (David Wootton ed.,
2003); see PA. CONST.OF 1776. art. X.

Essay by a Farmer and Planter, MD. JOURNAL, Mar. 27, 1788 in
5 THE COMPLETE ANTI-FEDERALIST 74-75 (Herbert J. Storing
ed., 1981).

Id.

A COLUMBIAN PATRIOT, OBSERVATIONS ON THE NEW CONSTITU-
TION, AND ON THE FEDERAL AND STATE CONVENTIONS, IN PAM-
PHLETS ON THE CONSTITUTION OF THE UNITED STATES PUBLISHED
DURING ITS DISCUSSION BY THE PEOPLE 1787-1788, at 12 (Paul
Leicester Ford. ed., 1888). Ford thought the pamphlet was
authored by Elbridge Gerry, but it is now recognized as
Mercy Otis Warren’s work. See CUDDIHY, supra note 21, at
677 n.27.

A COLUMBIAN PATRIOT, supra note 68, at 13.

A Son of Liberty, N.Y. JOURNAL, Nov. 8, 1787, reprinted in 6
THE COMPLETE ANTI-FEDERALIST, supra note 66, at 33-34.

Id.

3 Elliot’s Debates, supra note 4, at 588.
Id. at412.

Id. at 448-49.

Id. at 657-58.

2id. at 551.

1 ANNALS OF CONG. 452 (1789) (Joseph Gale ed., 1834). 44
Huckle, 95 Eng. Rep. at 769.

U.S. Const. amend IV.
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Id.

2 WORKS OF JOHN ADAMS, supra note 2, app. A, at 521.
QUINCY, supra note 28, app. |, at 489.

THE VOTES AND PROCEEDINGS, supra note 59, at 15.

1 JOURNALS OF THE CONTINENTAL CONGRESS, 1774 TO 1789,
supra note 63, at 97.

CUDDIHY, supra note 21, at 690.
Id. at 691.

Id. at 742 (arguing that the Amendment “extinguish[ed]
general searches categorically”); Donohue, supra note 3, at
1193 (observing that the “proper way to understand the
Fourth Amendment is as a prohibition on general search
and seizure authorities” and that the “first clause outlaws
promiscuous search and seizure”); George C. Thomas lll,
Time Travel, Hovercrafts, and the Framers: James Madison
Sees the Future and Rewrites the Fourth Amendment, 80
NOTRE DAME L. REV. 1451, 1467 (2005) (“[Ulnreasonable
searches and seizures’included any type of general search,
whether by warrant or not.).

Amsterdam, supra note 12, at 411; Morgan Cloud, Search-
ing Through History; Searching for History, 63 U. CHI. L. REV.
1707, 1729 (1996) (reviewing CUDDIHY, supra note 21, at
376); Yale Kamisar, Does (Did) (Should) the Exclusionary Rule
Rest on a “Principled Basis” Rather than an “Empirical Basis,’
16 CREIGHTON L. REV. 565, 575 (1983).

Thomas, supra note 86, at 1466.

Rubenfeld, supra note 20, at 125 (“[T]he core meaning
of the Fourth Amendment’s right of security is to deny
government the power to effect generalized arrests or
searches of homes without probable cause!).

DAVID GRAY, THE FOURTH AMENDMENT IN AN AGE OF SUR-
VEILLANCE 162 (2017); Thomas K. Clancy, The Role of
Individualized Suspicion in Assessing the Reasonableness of
Searches and Seizures, 25 U. MEM. L. REV. 483, 632-33 (1995)
(“[Plarticularly described persons, places, or things, based
on individualized suspicion were considered inherent
characteristics of reasonable searches and seizures by

the framers. Individualized suspicion was considered an
element of reasonableness.’).

Amsterdam, supra note 12, at 411 (observing that “indis-
criminate searches or seizures . .. expose people and their
possessions to interferences by government when there
is no good reason to do so” and “are conducted at the
discretion of executive officials, who may act despotically
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103

and capriciously in the exercise of the power to search and
seize”).

Grummon v. Raymond, 1 Conn. 40, 44 (1814).
Conner v. Commonwealth, 3 Binn. 38, 44 (Pa. 1810).

While the common law permitted some warrantless
arrests, such as arrests pursuant to hue and cry, a common
law form of hot pursuit, as well as warrantless searches
incident to arrests, see Davies, supra note 3, at 627-34;
Thomas, supra note 86, at 1467-72, warrants were “the
salient mode of arrest and search authority.” Davies, supra
note 3, at 641.

FRIEDMAN, supra note 20, at 134-37; Cloud, supra note 87, at
1730-31; Donohue, supra note 3, at 1193. In a provocative
article, Akhil Amar argues that the Fourth Amendment
does not require warrants or probable cause, but simply
requires that searches be reasonable, a question Amar
would leave to juries. Akhil Reed Amar, Fourth Amendment
First Principles, 107 HARV. L. REV. 757 (1994). But Amar’s ar-
gument turns the Fourth Amendment on its head, ignores
the judicial check the specific warrant serves, and would
reintroduce the kinds of excessive discretion the Framers
sought to eliminate.

GRAY, supra note 90, at 162-63 (arguing the “general
warrants were regarded as unreasonable . .. because they
forgave any obligation to justify a search or seizure before
the fact through a process of reason-giving before a neu-
tral arbiter”).

4 Elliot’s Debates, supra note 4, at 555.
Id.

1 St. George Tucker, BLACKSTONE'S COMMENTARIES WITH
NOTES OF REFERENCE TO THE CONSTITUTION AND LAWS OF THE
FEDERAL GOVERNMENT OF THE UNITED STATES AND THE COM-
MONWEALTH OF VIRGINIA, app. 302 (1803).

David T. Hardy, The Lecture Notes of St. George Tucker: A
Framing Era View of the Bill of Rights, 103 Nw. U. L. REv. COL-
LOQUY 272, 280 (2008) (quoting from Tucker’s lecture notes
dating from approximately 1791-1792).

Id.

WILLIAM RAWLE, A VIEW OF THE CONSTITUTION 127 (2d ed.
1829).

CUDDIHY, supra note 21, at 218 (noting that “South Carolina
created the first slave patrol in 1704, followed by Virginia
in 1726 and 1738, North Carolina in 1753, and Georgia in
1757"); Maclin, supra note 7, at 334-36 (detailing colonial
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enactments).

104 SALLY E. HADDEN, SLAVE PATROLS: LAW AND VIOLENCE IN VIR-
GINIA AND THE CAROLINAS 77 (2001); CUDDIHY, supra note 21,
at 225 (explaining that “no neutral and detached magis-
trate intervened between a patrolman’s suspicions and
his power to arrest or search”). Indeed, patrollers carried a
special patrol warrant, reflecting that they were “sanc-
tioned officer[s] of the state” HADDEN, supra note 104, at
77.

105 HADDEN, supra note 104, at 106, 108, 109; PETER H. WOOD,
BLACK MAJORITY: NEGROES IN COLONIAL SOUTH CAROLINA
FROM 1670 THROUGH THE STONO REBELLION 275 (1974) (dis-
cussing a 1734 law that permitted slave patrol to “question
or search any travelling Negro,”“administer up to twenty
lashes to any slave stopped outside his plantation without
a ticket,”and “to search the homes of Negroes arbitrarily
and to confiscate firearms or other weapons and any

goods suspected of being stolen”).
106 HADDEN, supra note 104, at 106, 108, 117.
107 Id.at71.
108 Id.at 117.

109 RICHARD C. WADE, SLAVERY IN THE CITIES, THE SOUTH 1820-
1860, at 80 (1964); HADDEN, supra note 104, at 51-61.

110 WADE, supra note 109, at 104, 219.

111 See RANDALL KENNEDY, RACE, CRIME, AND THE LAW 81 (1997);
Bruce E. Boyden, Constitutional Safety Valve: The Privileges
or Immunities Clause and Status Regimes in a Federalist Sys-
tem, 62 ALA. L. REV. 111, 140-44 (2010).

112 AMAR, supra note 1, at 236 (describing how Hoar was “rid-
den out of town on a rail by an enraged populace after the
South Carolina legislature passed an act of attainder and
banishment”).

113 TASLITZ, supra note 1, at 246 (arguing that Hoar’s expulsion
is “best understood as fusing concerns about search and
seizure, free speech, and judicial access”).

114 AMAR, supra note 1, at 235, 267; Michael Kent Curtis, The
1859 Crisis Over Hinton Helper’s Book, The Impending Crisis:
Free Speech, Slavery, and Some Light on the First Section of
the Fourteenth Amendment, 68 CHI.-KENT L. REV. 1113, 1130-
38, 1158-62 (1993). Bills requiring seizure of abolitionist
materials failed to pass Congress, but pro-slavery execu-
tive interpretation gave the post office leeway to refuse
to distribute abolitionist materials that violated state law.
See MICHAEL KENT CURTIS, FREE SPeecH, “THE PEOPLE'S DARLING
PRIVILEGE”: STRUGGLES FOR FREEDOM OF EXPRESSION IN AMERI-
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CAN HISTORY 155-75 (2000).
115 Curtis, supra note 114, at 1133-34.
116 Id.at 1162.
117 CONG. GLOBE, 36th Cong., 1st Sess. 1872 (1860).

118 Morgan Cloud, Quakers, Slaves and the Founders: Profiling
to Save the Union, 73 MIsS. L.J. 369, 391-92 (2003) (noting
that “[a]ll Negro men, women and children were potential
suspects and potential victims of seizures by slave hunt-
ers” and describing “advertisement after advertisement
containing descriptions that would permit slave catchers
extraordinary discretion in their seizures of alleged run-
aways”); Vanessa Holden & Edward E. Baptist, Policing Black
Americans Is a Long-Standing, and Ugly American Tradition,
WASH. POST (Mar. 6, 2019), https://www.washington-
post.com/opinions/2019/03/06/policing-black-ameri-
cans-is-long-standing-ugly-american-tradition/?utm_ter-
m=.69a8alea8aal (“Law and practice empowered white
people to act as the police when it came to black people,
including stopping, questioning and searching possible
fugitives, which could mean any black person who vague-
ly fit the description.”).

119 TASLITZ, supra note 1, at 164-65, 166-68.

120 Prigg v. Pennsylvania, 41 U.S. (16 Pet.) 539 (1842); Jones v.
Van Zandt, 46 U.S. (5 How.) 215 (1847).

121 ERIC FONER, GATEWAY TO FREEDOM: THE HIDDEN HISTORY OF THE
UNDERGROUND RAILROAD 125 (2015).

122 Cloud, supra note 118, at 414 (explaining that “no warrant
was necessary in most cases”).

123 R.J.M. BLACKETT, THE CAPTIVE'S QUEST FOR FREEDOM: FUGITIVE
SLAVES, THE 1850 FUGITIVE SLAVE LAW, AND THE POLITICS OF
SLAVERY 7-13 (2018); JAMES M. MCPHERSON, BATTLE CRY OF
FREEDOM: THE CIVIL WAR ERA 80 (1988).

124 Cloud, supra note 118, at 417.

125 BLACKETT, supra note 123, at 8; id. at 293 (noting that
“because the law denied accused fugitive slaves the right
to a trial by jury, it increased the chances that African
Americans, who were born free, and so had no need for
free papers, would fall victim to kidnappers”); id. at 305
(describing “depredations of kidnapping gangs”).

126 DAVID W. BLIGHT, FREDERICK DOUGLASS: PROPHET OF FREEDOM
176 (2018); id. at 234 (describing how the Fugitive Slave
Act transformed “your broad republican domain”into a
“hunting ground for men”).
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127 BLACKETT, supra note 123, at 260; Charles Langston, Speech
at the Cuyahoga County Courthouse (May 12, 1859),
available at http://www?2.oberlin.edu/external/EOG/Ober-
lin-Wellington_Rescue/c._langston_speech.htm.

128 BLACKETT, supra note 123, at 15; id. at 177 (“[Flree blacks”
were “in constant danger of being taken into slavery.);
KENNEDY, supra note 111, at 84 (explaining that the law
“profoundly undermined blacks’sense of security . .. by
making any African-American an accusation away” from
being enslaved).

129 BLACKETT, supra note 123, at xiv (summarizing forms of
opposition).

130 /d. at 32.

131 Id. at 390.

132 KENNEDY, supra note 111, at 84.
134 Id. at 460.

135 Davies, supra note 3, at 620; Thomas, supra note 86, at
1468.

136 Carol S. Steiker, Second Thoughts About First Principles, 107
HARV. L. REV. 820, 830-31 (1994).

137 EDWARD L. AYERS, VENGEANCE AND JUSTICE: CRIME AND
PUNISHMENT IN THE 19TH-CENTURY AMERICAN SOUTH 82-83
(1978) (“Between 1845 and the Civil War virtually all of the
largest cities in the country established uniformed police
forces, and included in this group were Southern cities of
Baltimore, New Orleans, Charleston, Richmond, and Sa-
vannah!); LAWRENCE M. FRIEDMAN, CRIME AND PUNISHMENT IN
AMERICAN HISTORY 67 (1993) (“One of the major social inno-
vations of the first half of the nineteenth century was the
creation of police forces: full time, night-and-day agencies
whose job was to prevent crime, to keep the peace, and
capture criminals”).

138 AMAR, supra note 1, at 268 (urging us to “ponder the ways
in which the Reconstruction experience refracted the
Founders’words, and perhaps deepened and extended
their meaning”); TASLITZ, supra note 1, at 12 (arguing that
the Fourteenth Amendment “mutated the meaning of the
constitutional rules governing search and seizure”).

139 CONG. GLOBE, 39th Cong., 1st Sess. 2459 (1866); see Dor-
othy E. Roberts, The Supreme Court 2018 Term—Foreword:
Abolition Constitutionalism, 133 HARV. L. REV. 1, 70-71 (2019)
(stressing the “Reconstruction Amendments’ constitution-
al imperatives to end enslaving systems, provide equal
protection against state and private violence, and install
full citizenship”).
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140 See ERIC FONER, RECONSTRUCTION: AMERICA'S UNFINISHED
REVOLUTION, 1863-1877, at 199-202 (1988); LEON F. LITWACK,
BEEN IN THE STORM SO LONG: THE AFTERMATH OF SLAVERY 366-
71 (1979); FREEDOM: A DOCUMENTARY HISTORY OF EMANCIPA-
TION, 1861-1867, SER. 3, VOL. 2: LAND AND LABOR, 1866-1867,
at 10-12, 500-01 (René Hayden et al., eds. 2013).

141 HADDEN, supra note 104, at 200.

142 Letter from Maj. Gen. O.0. Howard to Sec'y of War E.M.
Stanton (Dec. 21, 1866), reprinted in S. EXEC. DOC. NO. 39-6,
at3(1867).

143 Report of Maj. Gen. Carl Schurz on Conditions of the South, S.
EXEC. DOC. NO. 39-2, at 24 (1865).

144 [d.

145 An Act to Amend the Vagrant Laws of the State, § 2 (Nov.
24, 1865), reprinted in S. EXEC. DOC. 39-6, at 192 (1867).

146 1d.§ 1.

147 Letter from Maj. Gen. O.0. Howard to Sec'y of War E.M.
Stanton, reprinted in S. Exec. Doc. 39-6, at 3.

148 ERIC FONER, THE SECOND FOUNDING: HOW THE CIVIL WAR AND
RECONSTRUCTION REMADE THE CONSTITUTION 47-51 (2019);
Michelle Goodwin, The Thirteenth Amendment: Modern
Slavery, Capitalism and Mass Incarceration, 104 CORNELL L.
REV. 899, 933 (2019) (discussing how Thirteenth Amend-
ment’s Punishment Clause “functionally preserved slavery
as a means of persistent racial subjugation”); Roberts,
supra note 139, at 67 (arguing that “the Punishment Clause
facilitated the expansion of prisons as a form of state
subordination of black people and forced exploitation
of black labor”); cf. James Gray Pope, Mass Incarceration,
Convict Leasing, and the Thirteenth Amendment: A Revision-
ist Account, 94 N.Y.U. L. REV. 1465, 1492 (2019) (arguing
that Amendment’s Framers “read the Punishment Clause
narrowly to cover only those features of slavery or involun-
tary servitude that fell within what they conceived as the
‘ordinary’ or ‘usual’ operation of a penal system”).

149 FONER, supra note 140, at 208-09; FREEDOM: A DOCUMENTA-
RY HISTORY OF EMANCIPATION, LAND AND LABOR, 1866-1867,
supra note 140, at 11.

150 LITWACK, supra note 140, at 321; FONER, supra note 140, at
200 (“Blacks who broke labor contracts could be whipped,
placed in the pillory, and sold for up to one’s year’s labor,
while whites who violated contracts faced only the threat
of civil suits”); Report of the Joint Committee on Reconstruc-
tion, at the First Session Thirty-Ninth Congress, pt. Il, at 86
(1866) (“There is nothing said about a white man being a
vagrant if he stands around and begs for drinks; but for a
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152

153

154

155

156

157

158

black man there is a great deal of legislation necessary.’).

War Dep't, Bureau of Refugees, Freedmen, and Aban-
doned Lands, Report of Asst. Comm'rs, Ala. (Oct. 31, 1866),
reprinted in S. EXEC. DOC. 39-6, at 7.

Id., Report of Asst. Comm’r, Tenn. (Nov. 1, 1866), reprinted
in S. EXEC. DOC. 39-6, at 129 (“About three weeks since the
police of [Nashville] arrested some forty or fifty young
men and boys (colored) on various pretexts, mostly for
vagrancy, and they were thrown into the work-house

to work out fines of from $10 to $60 each.); Letter from
Mississippi Blacks to Commander of the Department of
the Gulf (Jan. 20, 1867), reprinted in FREEDOM: A DOCUMEN-
TARY HISTORY OF EMANCIPATION, 1861-1867, SER. 2: THE BLACK
MILITARY EXPERIENCE 821 (Ira Berlin et al., eds., 1982) (“His
De[pluty is taking people all the time[,] men that is trave[l]
ling is stop[pled and put in jail or Forced to contract”);
Report of the Joint Committee on Reconstruction, pt. Il at

8 (observing that “there were a large number of negroes
in jail, the most of them for the most trivial of offenses,”
including “breaking a plate” and “throwing a stone and

a sheep”); LITWACK, supra note 140, at 284, 287-88, 318-

19, 370 (describing mass arrests and arrests for trivial
offenses); AYERS, supra note 137, at 165 (noting that, in
Greene County, Georgia, “twenty-one blacks came before
the County Court for vagrancy in 1866; most of them
received a whipping of thirty-nine lashes"”); VERNON LANE
WHARTON, THE NEGRO IN MISSISSIPPI, 1865-1890, at 91 (1947)
(discussing vagrancy roundups in Mississippi); FREEDOM: A
DOCUMENTARY HISTORY OF EMANCIPATION, LAND AND LABOR,
1866-1867, supra note 140, at 125-27, 153, 527, 530-32,
536-37, 928-29 (detailing vagrancy arrests).

LITWACK, supra note 140, at 319.

FONER, supra note 140, at 155; HADDEN, supra note 104, at
193.

Letter from Mississippi Freedpeople to the Governor of
Mississippi (Dec. 3, 1865), reprinted in FREEDOM: A DOCU-
MENTARY HISTORY OF EMANCIPATION, LAND AND LABOR, 1865,
supra note 5, at 857.

LITWACK, supra note 140, at 288.
CONG. GLOBE, 39th Cong., 1st Sess. 1838 (1866).

Id. at 1160; see id. at 588 (“The adult negro is compelled

to enter into contract with a master, and the district
judge, not the laborer, is to fix the value of the labor. If he
thinks the compensation is too small and will not work,

he is a vagrant, and can be hired out for a term of ser-

vice at a rate again to be fixed by the judge.); id. at 589
(“[Tlhe vagrant negro may be sold to the highest bidder to
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pay his jail fees); id. at 783 (“[T]heir courts have sold the
freedmen into slavery the next day under some pretense
of punishing him for vagrancy or something else equally
absurd.); id. at 1833 (quoting press report stating that the
“barbarous vagrant law recently passed by the rebel State
Legislature is rigidly enforced” and “freed slaves are rapidly
being reenslaved”).

159 Id.at 1123.

160 Report of the Joint Committee on Reconstruction, pt. I, at
177; see id. at 62 (describing “[s]everal instances” in Virginia
“where officers of the State attempted to enforce the
vagrant laws” and “sold colored people for the coming
year—sold them to service”).

161 Id., pt. IV, at 79.
162 Id.
163 CONG. GLOBE, 39th Cong., 1st Sess. 1838 (1866).

164 Letter from a Mississippi Black Soldier to the Freedmen’s
Bureau Commissioner (Dec. 16, 1865), reprinted in FREE-
DOM: A DOCUMENTARY HISTORY OF EMANCIPATION, THE BLACK
MILITARY EXPERIENCE, supra note 152, at 755; Report of the
Joint Committee on Reconstruction, pt. Ill, at 185 (calling
fears of insurrection a “mere subterfuge by which to justify
the most foul and bloody murders known to any people,
upon a race that is unarmed and unable to defend them-
selves, much less to assume the offensive”).

165 CONG. GLOBE, 39th Cong., 1st Sess. 915 (1866) (“There is
one unbroken chain of testimony from all people that
are loyal to this country, that the greatest outrages are
perpetrated by armed men who go up and down the
country searching houses, disarming people, committing
outrages of every kind and description); id. at 40 (“In
Mississippi rebel State forces, men who were in the rebel
armies, are traversing the State, visiting the freedmen,
disarming them, perpetrating murders and outrages upon
them; and the same things are done in other sections of
the country!).

166 DanT. Carter, The Anatomy of Fear: The Christmas Day
Insurrection of 1865, 42 J. SOUTHERN HIST. 345, 361 (1976);
WILLIAM MCKEE EVANS, BALLOTS AND FENCE RAILS: RECON-
STRUCTION ON THE LOWER CAPE FEAR 71-72 (1967) (observing
that “the county police began ransacking Negro homes
in search of weapons”and taking their property on the
assumption that “any property the[] [police] found in
the possession of a freedman was stolen unless he could
prove otherwise in court” or “to the satisfaction of the
raiding officers”).
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167 EVANS, supra note 166, at 73.
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