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Editor’s Note

This book is the result of collaboration in the best sense of the word. I
have been joined in this enterprise by five contributing authors

with enormous talents, each of whom has made an unmistakable and ir-
replaceable contribution to the final product. While the contributing au-
thors each added ideas to the entire volume, they drafted different por-
tions and these drafting accomplishments warrant specific note. In Parts
One and Two of the book, Jennifer Bradley drafted the chapter entitled
Federalism and Environmental Protection; Jim Ryan drafted Federal-
ism as Libertarian Fantasy; and Jason Rylander drafted The Rise of Lib-
ertarian Federalism. Part Three of the book, Listening to the States, was
written by Tim Dowling and Jay Austin, with Tim drafting the chapters
on the Commerce Clause, §5 of the Fourteenth Amendment, the Tenth
Amendment, and preemption, and Jay writing the chapters on the Elev-
enth Amendment and the “dormant” Commerce Clause. In my role as
contributing author, I wrote the Introduction, Conclusion, and the chap-
ters entitled Federalism as a Neutral Principle and The Voice of the
States: An Overview.

The book’s approach is somewhat novel in that it attempts to meld
the contributions of six contributing authors into a single, coherent,
and persuasive argument in favor of the vision of federalism being ad-
vanced in U.S. Supreme Court cases by the states. The result differs
from a collection of essays, in that the authors were not free to choose
their own topics—thus it would not be accurate to assume that each au-
thor agrees with everything in the book. The book differs from a true
coauthorship in that little effort was made to make the work read in a
single narrative voice. As editor, I have tried to eliminate inconsisten-
cies and redundancies, and provide necessary summaries and transi-
tions, but I have not attempted to strip the individual sections of the dis-
tinct writing styles of their contributing authors. I believe this makes
the book both more interesting and more persuasive, but that, ulti-
mately, is for the reader to judge.

The book’s approach is unusual also because we have, in Part Three,
attempted to distill from the Court briefs filed by state attorneys gen-
eral what we term the “voice of the states.” We explain our methodol-
ogy in more detail in later parts of the book, but two points warrant
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highlighting here. First, the term “voice of the states” is shorthand, and
in one sense a misnomer: the 50 states almost never speak together in
one voice. More precisely, when we use the term we are referring to the
consensus, or, in a few cases, the majority position of the states that
weigh in on a particular issue.

Second, we are describing in Part Three the positions the states have
taken in important recent federalism cases, not the positions we neces-
sarily wish they had taken on particular issues. Collectively, we believe
that the views advanced by the states provide the Court with a compel-
ling alternative vision to its existing federalism jurisprudence. On cer-
tain individual issues, the authors do not necessarily agree with the posi-
tion taken by the states, but we have not burdened this book with the
weight of these personal beliefs. We have set out to describe the voice of
the states, and we have done so even where we might wish the states’
message was different.

Finally, as with any book on a topic as large as constitutional federal-
ism, we have necessarily been selective in the topics we are able to cover.
We have taken as our focus what we believe are the key constitutional
questions affecting the distribution of governmental authority between
the federal government and the states. Thus, while interpretations of in-
dividual liberties guaranteed by the Bill of Rights and other parts of the
U.S. Constitution can prevent state experimentation in large areas, these
topics are not discussed here because these limitations apply to all levels
of government. Similarly, books could be and have been written on fed-
eralism and 28 U.S.C. §1983, which provides a cause of action for indi-
viduals to sue state officials for violations of federal law. While the
enforceability of federal law against the states is a very important issue
of federalism, the law of §1983 is at bottom an issue of statutory, not con-
stitutional, law, and thus outside this book’s focus. There are, finally,
some important doctrines of constitutional federalism, including the
choice of law rules of Erie Railroad v. Thomkins, which are not dis-
cussed here simply because they are well settled and not particularly
controversial among the current Justices.

The authors would like to thank: Eldon Crowell, Richard Fallon, Si-
mon Lazarus, Sean Maloney, and John Nolon for their very helpful com-
ments on drafts of this book; Leah Doney Neel for her careful and tire-
less editing and proofreading; Joseph Kakesh for invaluable research
assistance; and John Turner and the entire publishing staff at Environ-
mental Law Institute for their belief in the book and their hard work in
bringing it into print. Last but far from least, we would like to thank the
foundations, including the Soros Foundation’s Open Society Institute,
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the Surdna Foundation, the Public Welfare Foundation, the Charles
Evans Hughes Memorial Trust, the Naomi and Nehemiah Cohen
Foundation, the David and Lucile Packard Foundation, the William
and Flora Hewlett Foundation and the Town Creek Foundation, which
have provided direct or general support for CRC and ELI’s work on
this book. John Kowal of the Open Society Institute deserves special
mention: this book would not have happened without his belief in the
project and the work of both Community Rights Counsel and Environ-
mental Law Institute.

—Doug Kendall, editor
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Chapter 1:

Redefining Federalism

The U.S. Supreme Court is in the midst of federalism revival. Some
have even called it a revolution. This revival or revolution, it is said,

is necessary to protect state and local governments from overreaching by
the federal government. But families that live by the freeways in Los An-
geles, who saw the Court in April 2004 strike down a local clean air pro-
tection based on a reading of the reach of the federal Clean Air Act,
disagree. So do family farmers and environmentalists in South Dakota,
who passed a state constitutional amendment to address corporate cattle,
hog, and chicken farming operations, only to see the amendment over-
turned by a federal court. Christy Brzonkala, who according to reports
was brutally raped by two football players at Virginia Tech University, and
was supported in her federal suit against these players by 36 of the nation’s
state attorneys general, likewise had the Court reject her case in the name
of federalism.

If federalism is about protecting the States, why not listen to them? In
the last decade, the Supreme Court has reworked significant areas of
constitutional law with the professed purpose of protecting the dignity
and authority of the States, while frequently disregarding the States’
views as to what federalism is all about. The Court has ignored the views
of the States in two directions: striking down federal laws despite the
nearly unanimous opinions of the States that a federal role is appropriate,
and invalidating State initiatives despite impassioned calls by the States
about the ambiguity of the federal interest and the need for State innova-
tion. The Court, according to the States, is protecting federalism both too
much and too little.

The states have done more than simply disagree with particular
holdings of the Court. They have redefined the question. Federalism,
according to the states, is not primarily about protecting their parochial
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interests. Federalism is, instead, about assigning government authority
to the correct level of government in our constitutional structure. Lis-
tening to the states, therefore, holds out the promise of a restoration of a
good government form of federalism that has appeal across the politi-
cal spectrum.

That is not the federalism we have today. Federalism, a bedrock of our
government structure, has become a political weapon. Opponents of
health, safety, and environmental laws, and other government interven-
tions into the free market, have seized upon federalism as a potential ve-
hicle for advancing their political agenda. These advocates—who in-
clude grass-roots organizers such as Grover Norquist, legal activists
such as Michael Greve, and legal scholars such as Richard Ep-
stein—have constructed a definition of federalism that is hostile to gov-
ernment at all levels. Correspondingly, supporters of these laws increas-
ingly view federalism as a dirty word, synonymous almost with the calls
for “states’ rights” in resisting federal antidiscrimination statutes.

At the center of the current federalism debate is Chief Justice William
H. Rehnquist and Justices Sandra Day O’Connor, Antonin Scalia, An-
thony M. Kennedy, and Clarence Thomas, whom some call the “five
friends of federalism” on the Court. In a long series of 5-4 rulings over
the last decade, they have invoked and attempted to define what the
Court has historically called “Our Federalism” in rulings that typically
limit federal power.

We come neither to praise this federalism jurisprudence nor to bury it.
The Court deserves praise for launching a national discussion on feder-
alism, and we believe the Court has an important role in policing the ap-
propriate allocation of authority and responsibility among federal, state,
and local governments. But the Court has been decidedly uneven in its
pursuit of federalism and, through this inconsistency, it has provided
ammunition for both proponents and critics, who view the entire pursuit
to be simply a tool for advancing an antiregulatory political agenda.

The objective of this book is to reestablish federalism as a neutral
principle, a lens for understanding the appropriate distribution of deci-
sionmaking authority between the levels of government. We do so by
reference to briefs filed by state attorneys general in federalism cases
heard by the Court over the past decade. This source is or should be
uniquely persuasive because the Court has been clear that its federalism
cases are animated by a concern that the federal government has grown
too powerful and too encompassing, threatening to swamp state and lo-
cal governments in its wake. If the goal is to protect the role of regional
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governments in modern American society, what source could be more
important to consider than the views expressed by the states?

Plainly, the states are not neutral in federalism cases in the sense of be-
ing disinterested in the outcome. But what makes the voice of the states
compelling is how frequently the states have argued against what is pre-
sumed to be their self-interested position. Declarations against interest
are given special credibility in the law, and these surprising positions by
the states make it worth exploring in more depth what they are saying
about federalism.

This exploration reveals that states view their interests in federalism
cases differently from what conventional wisdom would suggest. Feder-
alism, according to the states, is not a pitched battle between the federal
government and the states over exclusive spheres of governmental au-
thority. Federalism, rather, is about respect for the critical structural role
states play in our federal system and about allocating government power
in a way that improves how the government serves its citizens.

The states’ vision of federalism is neutral in the sense that the rules
emerging from their briefs do not guarantee victory for the Left or the
Right on a range of issues. The rules advocated by the states will lead to
a conservative outcome in some cases and a liberal outcome in others,
but they are not systematically skewed to favor either conservatives
or liberals.

By listening more carefully to the states in crafting its federalism ju-
risprudence, therefore, the Rehnquist Court could transform its most im-
portant jurisprudential legacy from a source of criticism and polariza-
tion to a doctrine that should win broad support from across the political
spectrum. If the Court’s pursuit of federalism leads it to adopt rules that
achieve federalism’s promise as a neutral principle, the Rehnquist Court
will have done more than started a long-overdue national dialogue on the
topic, it will have employed our Framers’ wisdom to make our govern-
ment serve its citizens better. This would be a legacy of which any Court,
and any Chief Justice, could be proud.

The book proceeds in three parts.

Part One explains why attention to federalism—the appropriate allo-
cation of authority between our federal government, on the one hand,
and our state, regional, and local governments, on the other—can im-
prove government’s success in addressing problems facing our commu-
nities. To make this discussion concrete, we tell the stories of two very
different places, southern California and South Dakota, and explain how
government officials and citizens in those places tried to take responsi-
bility for improving their environment and were blocked by federal

3
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courts. As these cases illustrate, federal courts are often responsible for
stifling the emergence of federalist solutions.

Moving from actual examples to the literature on federalism, Part One
explores the policy reasons for supporting federalist solutions. Again
using the context of environmental protection, we demonstrate that
federalism’s promise as a neutral principle lies in its potential to make
the government respond better to the needs of its citizens and to make
more citizens satisfied with policy outcomes. We also discuss some of
the other advantages of federalism and some of the common
misperceptions about federalism, such as the assumed link between
federalism and discredited notions of “states’ rights.”

Part Two examines the work of Michael Greve—who directs the
American Enterprise Institute’s Federalism Project—and other promot-
ers of “libertarian federalism.” Greve readily admits that promoting lib-
ertarian federalism, which advances the use of federalism as a vehicle
for attacking government at all levels, “must be an ideological affair.”
He seeks an admittedly “crass” collaboration between what he calls the
“Leave-Us-Alone” coalition—a loose affiliation including, among oth-
ers, gun owners, homeschoolers, and property rights groups—and the
Court in promoting libertarian federalism. Greve seeks, in other words,
to divide Americans over federalism.

We explain why what Greve calls “real” federalism is in reality liber-
tarian fantasy dressed up in constitutional clothes. Libertarian federal-
ism fails as a matter of constitutional law because it is inconsistent with
the text, structure, and history of the U.S. Constitution. Greve is promot-
ing a return to the discredited Lochner era, where the Court inappropri-
ately stifled the federal and state reforms of the Progressive Era, and
calling this federalism to make it sound new. Libertarian federalism fails
as a matter of policy because it is neither principled in its assault on fed-
eral and state authority (Greve likes government regulations near and
dear to his Leave-Us-Aloners), nor coherent in its explanation of the ap-
propriate allocation of government authority.

While libertarian federalism has garnered a considerable following in
certain legal and political circles, the real question is what the Court
thinks about federalism. Tracking an overall pattern of the Court’s rul-
ings in the last decade, a number of commentators have concluded that
the Court’s federalism looks an awful lot like the antigovernment feder-
alism Greve is promoting. The Court has limited federal power under the
Commerce Clause and the Fourteenth Amendment and, at the same
time, been quite aggressive about striking down state laws under the Su-
premacy Clause and the “dormant” Commerce Clause.

4
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This pattern has contributed to the polarization around this issue both
on the Court (most federalism cases have been the same five Justices in
the majority and the same four Justices in dissent) and around the coun-
try. But we think it is too soon to conclude from this pattern of rulings
that the Court is either insincere about its federalism or captivated by lib-
ertarian federalism. The words of the Court belie either conclusion and,
in recent cases, several of the Court’s most passionate federalists have
taken positions supporting state innovation even where the Justice likely
opposed the state’s action as a matter of policy. There is evidence, in
other words, that the Court is moving toward federalism as a neutral
principle, and away from federalism as a political weapon.

In Part Three, we detail the position taken by the states across the
spectrum of federalism cases. While the states rarely speak unanimously
about anything, and sometimes even file competing briefs in the same
case, consensus positions emerge from the state briefs on many of the
central federalism questions. Part Three compares and contrasts the
states’ vision of federalism with that being articulated by the Court.

The divergence between the Court and the states is particularly stark
in cases involving state and local initiatives challenged under the Su-
premacy Clause and dormant Commerce Clause. In these cases, the
states’ adamant call for respect for federalism has fallen to date on deaf
ears at the Court. States have also taken a strong position against the
Court in a number of important federal power cases, supporting laws
such as the Violence Against Women Act and the Clean Water Act,
which have been narrowed by the Court in an effort designed to preserve
state autonomy. Finally, while states have recognized the need for state
compliance with federal law mandates, they have generally been very
supportive of the Court in its effort to protect states against federal com-
mandeering and some suits for money damages.

The voice of the states distills to three basic rules that we believe the
Court should follow if its objective is to rekindle in America an appreci-
ation of our federal system. The first rule is to “do no harm.” The Court’s
current preemption and dormant Commerce Clause doctrine results in
the invalidation of state and local initiatives even when the interference
with federal objectives is far from clear. The Court should modify these
doctrines to ensure that state and local initiatives are invalidated only
where Congress is explicit in displacing the states or the states are bla-
tantly discriminating against other states.

The second lesson from the states’ briefs is that the Court is right to fo-
cus on federal actions that commandeer state resources and force states
to submit to claims for money damages in federal court. The states argue

5
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forcefully that such protections are necessary to ensure that states retain

their independence and do not become mere subdivisions of the national

government. The states are not rigid in their position on these is-

sues—indeed they have supported efforts to hold states accountable to

federal mandates in a number of cases—but they believe that the Court is

right to carefully scrutinize the means used by the federal government to

enlist the states in achieving a federal objective.

The final lesson is that federalism is not about creating formalistic dis-

tinctions that prevent the federal government from addressing national

problems. The state briefs in pure federal power cases—cases that do not

involve the application of federal mandates to the states—teach that

these cases often involve competing federalism concerns, and the states

are just as concerned about protecting the power of the federal govern-

ment in areas where a federal role is necessary as they are about preserv-

ing particular large spheres where states only are permitted to act. The

states have overwhelmingly supported federal government participation

in solving nationwide problems such as violence against women and the

pollution of lakes and streams.

There is no magic in the states’ briefs on federalism—they are written

more to win cases than to articulate an overall vision of federal-

ism—and we shouldn’t listen to the states simply because they are

speaking. Rather, we think the states have earned our attention by do-

ing a far better job than the Court to date in articulating a vision of fed-

eralism that is both normatively attractive and consistent with the

text, structure, and history of our Constitution.

The vision of federalism articulated by the states will not satisfy par-

tisans on either side of the current federalism debate. Supporters of the

Court’s effort to reduce federal power will surely take issue with any

stabilization or retreat by the Court in limiting the power of the federal

government. Those supporting maximum enforcement of federal man-

dates will object to the states’ support for rules against commandeering

and for state immunity from suit. Finally, overzealous defenders of

“traditional state functions” or “purely local economies” will be disap-

pointed to learn that the states themselves have largely abandoned such

formalistic tests. But like federalism, the Court’s federalism jurispru-

dence is not, or should not be, about satisfying any political constitu-

ency; it should be about making our federal system work. If this is the

test, the voice of the states warrants the Court’s full attention.

6
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PART ONE



Chapter 2:

Federalism and Environmental Protection

“There’s a reason you don’t see freeways going through Beverly
Hills.”1 That statement is a shorthand explanation for why the

South Coast Air Quality Management District (District) decided to
crack down on diesel pollution. In 1999, after an extensive study of toxic
risks, the District learned that diesel emissions accounted for most of the
area’s cancer risk from air pollution, and that the risks from those diesel
emissions were highest near freeways.2 Low-income and minority com-
munities tended to live in the high-risk areas near the freeways, and these
communities were generally not represented in local policy decisions.3

The District decided to protect the people at the most risk and with the
fewest resources to combat that risk. It passed rules that required opera-
tors of trash trucks, buses, and other heavy-duty vehicles to choose
cleaner models when buying new vehicles for their fleets.4 The rules led
to thousands of cleaner vehicles on the streets and highways of Los An-
geles.5 But in April 2004, the U.S. Supreme Court struck down many of
the District’s fleet rules.6 The District, the Court said, was attempting to
take for itself power that only the federal government could exercise.7

There is enormous potential for state and local environmental law and
scores of examples of regional governments taking action to protect nat-
ural resources in accordance with local values. However, as were the
District’s fleet rules, many of these efforts are thwarted by federal
courts, which have recently struck down a number of local environmen-
tal laws under the U.S. Constitution’s Supremacy Clause8 and the “dor-
mant” Commerce Clause.9 When state and local environmental laws are
invalidated because courts decide that these regional governments have
overreached their authority, the federal government becomes the pri-
mary force in environmental law by default.10
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States and localities are taking the lead in many areas of domestic pol-
icy, not just environmental law. In health care, for example, numerous
states, including Texas under then-Gov. George W. Bush, have enacted
patients’ bill of rights, providing recourse for patients harmed by the
overaggressive cost-cutting strategies of health maintenance organiza-
tions. Other states have devised innovative programs for pooling state
purchasers to bargain down the skyrocketing prices for prescription
drugs—using market forces to take on the pharmaceutical giants pro-
tected by the bloated federal prescription drug benefit law.

Similarly, in the area of corporate reform, New York Attorney Gen-
eral Eliot Spitzer is using a New York State law to hold Wall Street
firms accountable for letting their financial self-interests taint the
stock picks they offered American consumers.

State and local legislation and experimentation are especially apt in
environmental law. By its very nature, federal law cannot precisely pro-
tect all of the microclimates, watersheds, and airsheds in this vast na-
tion.11 As one scholar puts it: “[The environmental movement] has
picked all the ‘low hanging’ fruit and must now deal with more diffuse
problems that are increasingly less amenable to national solutions.”12

Environmental protection may at one point have been a kind of regula-
tory monoculture, with the federal government stepping in because state
and local governments would not or could not act. It has now become
more like a complete ecosystem, in that it requires a proper balance of el-
ements—local, state, and federal responsibility—to flourish.

This chapter will briefly examine why state and local governments
should engage in environmental protection and how some local govern-
ments are doing just that. Then it will tell the stories of two very different
places, southern California and South Dakota, and how government of-
ficials and citizens in those places tried to take responsibility for improv-
ing their environment, and were blocked by federal courts. These stories
will show what motivates governments or citizens to act, why they find
that they cannot rely entirely on federal laws to keep their water and air
clean, what they hope to achieve by local action, and what happens when
courts frustrate their goals. Additionally, these stories show why all
Americans should be troubled when courts move aggressively to limit
local power (and in doing so, tip the balance in favor of increased fed-
eral power).

10
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Why State and Local Governments Need to Exercise Power in
the Environmental Regulation Arena

There are a number of reasons why, in the last few years, there has
been a surge in state and local environmental law. First, inaction at the
federal level has meant that anyone—whether a state official, local ad-
vocate, or national environmental group—seeking more or stricter envi-
ronmental protection has been forced to turn to a different level of gov-
ernment. As Prof. Dan Tarlock writes: “Nature abhors a vacuum, and the
current implosion of the national government (with respect to many
nondefense-national security functions) creates greater opportunities
for States and their local government agents.”13 States and localities are
stepping into the vacuum both by passing their own regulations and also
by suing for rigorous enforcement of federal laws.14

Second, environmentalists and local officials are increasingly trying
to achieve environmental goals through land use regulations, which
have historically been matters of local concern. One reason for turning to
land as the next frontier in environmental regulation is that, as Professor
Tarlock points out, “[a]s environmental protection shifts from an almost
exclusive emphasis on pollution abatement and prevention to include
biodiversity conservation, it is no longer possible to ignore land use is-
sues.”15 Even sponsors of federal smart growth legislation have insisted
that land use regulation is generally up to states and localities, with the
federal government providing support and encouragement.16

Land use regulations can also be a means to promote clean air or clean
water, and may be the only way to grapple with “nonpoint” sources of air
and water pollution (like polluted runoff from fields and streams). In the-
ory, the U.S. Environmental Protection Agency (EPA) has authority to
regulate runoff pollution under the Clean Water Act’s (CWA’s) program
governing the total maximum daily load (TMDL) of pollution in our
rivers and streams. But for more than a decade in a variety of political
climates, EPA has been debating regulations that limit runoff pollution
under this authority, and federal limits appear farther off today than they
did a decade ago.

This gridlock is partly a reflection of the federal political climate.
Equally, however, it reflects the perception, shared by many environ-
mentalists, that problems such as runoff pollution are land use issues that
are best solved at the state or local level. This gridlock at the federal level
can be viewed as an opportunity to foster a change in the worldview of
state and local officials, who rarely view themselves as environmental
leaders. Without state and local governments shouldering their responsi-
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bility for managing land uses to reduce water pollution, the United
States will never achieve the goal of bringing our waters back to fishable
and swimmable condition.

The nation’s 30-year-old environmental regime has had significant
successes, but its allocation of federal, state, and local responsibility
(most, some, and very little, respectively) is now evidently insufficient
to continue cleaning up the nation’s air and water or to address land con-
servation at all. It is not the case that all pollution is local. But many of
the next necessary steps in pollution control will be.

How State and Local Governments Are Taking on an
Environmental Regulation Role

States and localities are increasingly taking responsibility for envi-
ronmental protection, rather than leaving it up to a higher level of gov-
ernment. Some of the nation’s most important and aggressive environ-
mental initiatives in recent years have come at the state level. For exam-
ple, in June 2004, the state of California announced an aggressive plan to
combat global warming by requiring a 30% reduction in carbon dioxide
emissions from passenger vehicles and light duty trucks over the next 10
years.17 Similarly, the state of New York implemented regulations in
2003 that would cut sulfur dioxide emissions from power plants to
one-half of what is allowed under the federal Clean Air Act (CAA),
and also reduce nitrogen oxide (NOx) emissions.18 Massachusetts’ new
rules will require four power plants to cut their mercury emissions lev-
els by 85% over the next four years and 95% over the next eight years.19

The state previously established a gradual phasing down of sulfur di-
oxide and NOx emissions.20

At the local level, one observer speaks of “a remarkable and unnoticed
trend among local governments to adopt laws that protect natural re-
sources.”21 These local laws include traditional land use regulations en-
acted in the service of particular environmental goals and watershed and
runoff regulations aimed at stemming nonpoint source pollution.

As discussed above, land use regulations make a practical case for en-
vironmental federalism because this kind of regulation is entrenched at
the local level. Efforts at federal land use control in the 1970s failed,22

and more recent attempts at involving the federal government in advis-
ing and supporting local planning processes have stalled.23 Because of
their control over land use, state and local officials have always been
critical environmental decisionmakers; now that role is becoming plain.
There are many examples of the explicit convergence of land use and en-
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vironmental laws. For example, Delaware, Florida, New York, and
Washington require or allow localities’ comprehensive plans to identify,
conserve, and protect natural resources or important environmental ar-
eas.24 Local zoning ordinances create specific overlay or conservation
districts that protect wildlife habitats (as in Tucson, Arizona; Summit
County, Colorado; and Holladay, Utah), and protect ecologically sensi-
tive areas such as ridgelines and slopes (as in Putnam Valley, New
York). Preservation of open space is a unifying theme in many local land
use laws.

Local officials also deploy land use regulations to protect water qual-
ity. In Wallingford, Connecticut, and Bedford, New York, ordinances
ban or restrict potentially polluting land uses such as dry cleaning and
disposal of hazardous waste in order to lower the risk of contamination
of the local aquifer. Falmouth, Massachusetts, and the Long Island Pine
Barrens use transfer of development provisions to restrict development
affecting their drinking water supply. Other localities limit development
in floodplains, on ridgelines or steep slopes, or in stormwater channels.

The federal environmental laws of the early and mid-1970s were pre-
mised, at least in part, on the notion that state and local governments were
unable or unwilling to take responsibility for safeguarding natural re-
sources. But state and local activity over the last 30 years, and particularly
over the last decade, undercuts this view of states and localities. State and
local governments are not perfect guardians of the environment (neither is
the federal government), but they can be competent partners in an alloca-
tion of authority that puts responsibility for different environmental prob-
lems at different governmental levels, or federalism.

Thwarted State and Local Efforts to Address Particular
Environmental Challenges

With more and more frequency, state or local governments that are
willing to play an active role in environmental protection are blocked by
court rulings that declare such action inconsistent with federal law. Or,
citizens use the initiative process available in many states, only to be
thwarted by a court ruling based on what is known as the dormant Com-
merce Clause. These rulings show that deference to national power, or
national uniformity, can be the enemy of environmental protection.
People who care about the environment should not be afraid to chal-
lenge judicial doctrines that block these “overachieving” state and lo-
cal governments.
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The Los Angeles Basin: “The Risk Follows the Freeways”

The Los Angeles metropolitan area has the worst air pollution in the
nation.25 The area is the only place in the entire country that EPA has des-
ignated an “extreme nonattainment” area for core air pollutants such as
soot and smog.26 The District has the unenviable mission of controlling
air pollution in the bulk of this metropolitan area, specifically in Orange
County and the urbanized portions of Los Angeles, Riverside, and San
Bernardino counties.27

Diesel emissions in the Los Angeles area, mostly from trucks, buses,
and other heavy-duty vehicles, account for about 70% of the toxic cancer
risk in the region.28 This cancer risk is not spread evenly throughout the
Los Angeles Basin, but instead is highest in south-central and east-central
Los Angeles County and along freeways.29 As an attorney for the District
explains: “Toxic risk in southern California follows the freeways.”30

The pattern of heightened risk was a particular concern because of the
District’s environmental justice initiatives, which seek to provide clean
air to every resident, regardless of income or place of residence.31 Dr.
Pom Pom Ganguli, the public advisor for the District, explains that

[t]he areas where you have higher risks are along the freeways, and
that’s where poorer communities live because the land is cheap. These
are the people who are not represented in policy decisions. . . . Traffic
and increased pollution affects [low-income residents] most. Our
board has taken a position that we should try to help them [and] reduce
diesel emissions near their homes, schools, and hospitals.32

District officials believed that they could not rely on the federal gov-
ernment to address the health risks that heavy-duty diesel engines pres-
ent to Los Angeles area residents. “[EPA] has not acted as expeditiously
or to the level of stringency that is needed” to clean up the air in southern
California, says Ganguli, particularly with respect to heavy-duty mobile
engines.33 While EPA has announced a rule that will reduce diesel emis-
sions over the next 25 years, starting in 2007,34 Ganguli says this rule is
“too little and it comes too late. It’s not enough right now. We need re-
ductions from existing sources now.”35

In order to reduce the cancer risks from heavy-duty diesel engines, the
District took action under a provision of the California Health and Safety
Code that gives the District the ability to require the purchase of “vehi-
cles which are capable of operating on methanol or other equivalently
clean[-]burning alternative fuel.”36 The District passed a series of rules
that required owners of fleets of transit buses, school buses, trash collec-
tion trucks, airport shuttles and taxis, and street sweepers and other

14

REDEFINING FEDERALISM



heavy-duty vehicles to buy clean-fueled vehicles when they replaced
vehicles in their fleets, or added to their fleets. Any operator who could
show that he or she needed a model that was not commercially available
in a clean-fuel version could get an exemption from the fleet rules.37 Be-
tween June 2000, when the first fleet rules were adopted, and January
2004, public and private operators purchased more than 5,500 clean-
fueled heavy-duty fleet vehicles, including 3,000 transit buses.38

The fleet rules were challenged in federal court by the Engine Manufac-
turers Association in August 2000.39 The association complained that the
District had overstepped its powers and intruded on the federal govern-
ment’s regulatory turf. Specifically, the association said that the fleet rules
violated the provision of the CAA that forbids any state or local govern-
ment from adopting or enforcing “any standard relating to the control of
emissions from new motor vehicles or new motor vehicle engines. . . .”40

The federal district court ruled for the District and upheld the rules.41

The lower court explained that the state of California, through a special
exemption in the CAA, already set emissions standards for the kinds of
vehicles that could be sold in California. The District’s rules directed
fleet operators “to choose from among the least polluting of [state-]certi-
fied, available vehicles.”42 Therefore, “[t]he [r]ules impose no new
emission requirements on manufacturers whatsoever, and therefore do
not run afoul of Congress’ purpose behind motor vehicle preemption:
namely, the protection of manufacturers against having to build engines
in compliance with a multiplicity of standards.”43 The U.S. Court of Ap-
peals for the Ninth Circuit affirmed the lower court ruling, calling it a
“well-reasoned” opinion.44 But in April 2004, the Court struck down the
District’s fleet rules that applied to the purchase of new vehicles by pri-
vate fleet operators, saying that the rules were prohibited by the CAA.45

Since the Court’s ruling, the District is hanging on to as much of the
fleet rules as it can. “We’re not going to give up, but we’re just going to
have to figure out other ways” to reduce diesel pollution from mobile
sources, says Kurt Wiese, the District’s senior deputy district counsel.46

However, the District does not have an enormous amount of room to ma-
neuver. “Because for the last 50 years we’ve been doing aggressive sta-
tionary source controls, we’ve had to turn to mobile sources [to continue
to reduce air pollution] and our hands are really limited in that,” laments
Henry Hogo, the District official in charge of the fleet rules.47 “We’ve
been actively pursuing greater federal controls, [greater] in our area than
in other areas, and the position that the federal government has is that
they want to develop rules that would [apply] across the board in all 50
states,” he says.48 But no other state, no other metropolitan area, has the
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intense air pollution problem of Los Angeles. “We are frustrated,” ad-
mits Ganguli, “[w]hile on the one hand the [CAA] is requiring us to meet
standards, on the other hand the federal government is not helping us. It
is a Catch-22 situation.”49

South Dakota: “Once You Get a Contaminant Into the Aquifer, No
Amount of Money Is Going to Clean It Up”

“Within [one-]quarter mile of my farm, [there are] 17,000 corporate
hogs and a 10,000[-]cattle feed yard, and they have destroyed my water
supply,” says Ralph Duxbury, a retired farmer and livestock producer in
Hurley, South Dakota.50 “Basically, we felt as though there needed to be
individual responsibility between production agriculture and the com-
munity and environment,” according to Charlie Johnson, a member of
the group Dakota Rural Action.51 These dual concerns, of environmental
damage done by corporate livestock producers and the lack of commu-
nity investment and attention, underpinned the support for the amend-
ment in 1998 to the South Dakota Constitution known as Amendment E.

In the late 1990s, corporate livestock operations were on the rise in
South Dakota.52 The state had an anticorporate farming law on the
books, the 1974 Family Farm Law, which limited corporate ownership
of farms and farm lands, but left exceptions for livestock feeding opera-
tions.53 Between March 1997 and March 1998, the number of large live-
stock operations on the state environmental agency’s weekly permit list
almost tripled, jumping from 35 to 94.54 One of the largest hog producers
in the country, Murphy Farms, was preparing to increase its hog feeding
facilities in South Dakota from 20 to 60.55 Environmentalists and family
farming advocates were alarmed by this trend, fearing that corporate
farms would pollute South Dakota’s water supply and drive family farm-
ers out of business.56

Environmentalists were particularly concerned because they felt that
the state Department of the Environment and Natural Resources
(DENR) was not a tough enforcer of existing environmental laws. As
Luanne Napton, president of the statewide environmental group South
Dakota Resources Coalition, says bluntly: “It’s almost impossible to get
[federal environmental law, such as the CWA] enforced here.”57 John-
son, a member of the family farm advocacy group Dakota Rural Action,
echoes Napton’s lament. “It’s all fine and dandy to have some of the best
laws in the books, but if there’s no incentive to follow them, or if disre-
garding the regulations is no more [to corporations] than you and I pay-
ing a speeding ticket, what effect will you have?”58 The Natural Re-
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sources Defense Council has criticized the DENR for failure to respond
promptly to manure spills and for generally having a weak regulatory
climate when it comes to monitoring and preventing water pollution
from livestock operations.59

Working with sympathetic state legislators, the advocates drafted
some 20 bills designed to strengthen environmental protections and
shore up family farm operations. But during the 1997 legislative session,
says Napton, “all of these bills were either instantly killed or watered
down so as to be meaningless [and] at that point, we knew we had to do
something else.”60 Johnson concurs, saying that the feeling was “[l]et’s
go to a constitutional amendment and win it once and for all.”61

In South Dakota, one can see all the causes of frustration with cur-
rent environmental law, at all levels. The federal government was pro-
viding insufficient oversight in the face of the state’s insufficient en-
forcement (and this is an enormous, common problem in the CWA).62

The state legislature was caught up in the common public choice di-
lemma presented by any environmental legislation: the benefits seem
to be diffuse and generally far in the future, while the costs seem to be
immediate and severe.63 The state’s initiative and referendum process
appeared to be the only way to circumvent these problems and force
environmental protection.

There is no way to eliminate the risk of underenforcement of environ-
mental laws. It can occur even if the citizens of the state overwhelmingly
favor the law in question. But the risk of underenforcement rises dramat-
ically when federal standards are imposed on unsympathetic state offi-
cials. Environmental federalism posits that in many circumstances peo-
ple gain more from allowing high and low variations between (and
within) states, than from locking every state and locality into the same
level of protection. The “floor” of protection established by federal law
gives a lower bound to environmental protection, and, as was the case in
South Dakota, citizens can force their governments to go above this floor
through the legislative or the initiative process. Though there is risk in
this flexibility, it can be preferable to the status quo, which denies any
empowerment to state residents to improve the quality of environmental
protection where they live.

After their frustrating experience in 1997, the South Dakota Re-
sources Coalition and Dakota Rural Action began building support for a
constitutional amendment that would relieve the environmental and
economic threats corporate agriculture presented. The amendment,
known as Amendment E, was designed to keep corporations, except
family farm corporations, from owning farmlands or having interests in
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agricultural contracts, farmlands, or operations.64 It stated, in part: “[N]o
corporation or syndicate may acquire, or otherwise obtain an interest,
whether legal, beneficial, or otherwise, in any real estate used for farm-
ing in this [s]tate, or engage in farming,”65 but had an exception for fam-
ily farm corporations. The amendment was one of a long line of anti-
corporate farming laws passed by midwestern legislatures or citizen ini-
tiatives, dating as far back as 1936.66 Fourteen states now have some
kind of restriction on corporate agriculture, arising from “the belief that
the Jeffersonian ideal of numerous, vibrant, independent, widely dis-
persed family farmers is healthy for the nation.”67

The fear of environmental harm was strong among Amendment E
supporters.68 “The reason people use artificial entities,” says Johnson,
“[is that] they’re trying to put a corporate veil between their own assets
and responsibility for what the business does in everyday transactions.
From an environmental standpoint, it just isn’t good enough to have rea-
sonably strong regulations, you need to have a very strong incentive to
follow those rules also,” such as a risk of loss of personal assets, Johnson
explains.69 Because of the state’s particular geology, says Napton,

onceyougetsomecontaminant likemanure into thisaquifer,noamount
of money is going to clean it up. Nature is going to have to do it, and it
could take 1,000 years. . . . We had just seen horror footage of huge ma-
nurespillsinNorthCarolina,andweknewwecouldn’tallowthattohap-
pen here because there is no clean-up here.70

Some of Amendment E’s early, vigorous supporters were quite con-
cerned about the effect that corporations, particularly out-of-state corpo-
rations, would have on South Dakota’s economy. Amendment E was
necessary “to keep corporate takeovers from decimating agriculture. . . .
It’s real important that we keep people in our communities that contrib-
ute to our communities and our infrastructure,” says Duxbury.71 “The
feed comes in from out of State, the hogs come in from out of State, [and
get] exported out of State. The owners get off scot-free,” he adds.72 Don-
ald Hoogestraat, another retired hog farmer who backed Amendment E,
says: “I could see where the corporations were taking the entire hog in-
dustry from the independent farmers. [Corporations] pulled all the prof-
its out of here [and] all they left behind was the manure.”73 But the
concern about out-of-state corporations draining money from the
South Dakota economy was not included in the language of Amend-
ment E, which applied equally to local and out-of-state corporations.
In fact, opponents of Amendment E complained that “[t]he language
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of Amendment E does not clearly distinguish between South Dakota

farmers and out-of-state-based farmers and ranchers.”74

Despite the neutral language of Amendment E, in August 2003, the

U.S. Court of Appeals for the Eighth Circuit overturned Amendment E,

ruling that it violated the so-called dormant Commerce Clause, which

gives courts the power to strike down state and local laws that discrimi-

nate against out-of-state commerce.75 Citing statements similar to those

by Johnson and Hoogestraat, the court found that “the evidence in this

case leads to a single conclusion: Amendment E was motivated by a dis-

criminatory purpose.”76

Since the court’s ruling, the backers of Amendment E are unsure

how to proceed. Some supporters have considered a legislative solu-

tion, such as amending the 1974 Family Farm Act, but others doubt that

the legislature will be more sympathetic now than they were in 1997,

when a score of similar bills were quickly disposed of.77 “We’ll discuss

everything that might be remotely possible,” says Napton. “Every-

thing is on the table.”78

Conclusion

Other parts of this book will explain the flaws in judicial opinions that

blocked the District’s fleet rules and South Dakota’s Amendment E.

This chapter, on the other hand, has set forth a policy argument, consist-

ing of two points. First, state and local governments should be recog-

nized and supported as having critical responsibilities in many domestic

policy areas including environmental protection. Many states and locali-

ties are asserting themselves as environmental champions, as demon-

strated through the numerous examples above. Second, federal court

rulings are having an important federalism-stifling effect that has seri-

ous costs. It means leaving tons of toxic diesel emissions in the already

polluted air of southern California. It makes South Dakota’s aquifers and

farmers vulnerable to companies that have previously polluted water

supplies. Shouldn’t the people breathing that air or drinking that water,

who have the most urgent interest in the community’s health, be allowed

to protect their resources? Recall the plaintive statement of the District

official: “Our need is immediate, and you do not have such immediate

need in other parts of the country . . . and that is at the root of the prob-

lem.” The root of the solution is environmental federalism.
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Chapter 3:

Federalism as a Neutral Principle

In Gregory v. Ashcroft,1 Justice Sandra Day O’Connor reminds us that
our “federalist structure . . . preserves to the people numerous ad-

vantages.”2 The first advantage she mentions, federalism’s promise
of “assur[ing] a decentralized government that will be more sensitive
to the diverse needs of a heterogeneous society,” captures nicely the
promise of federalism as a neutral principle.3

The previous chapter discusses the benefits of a decentralized solu-
tion in the practical context of communities dealing with real-world en-
vironmental problems. In this chapter, we turn from the concrete to a se-
ries of hypothetical scenarios that help give a more robust description of
federalism’s ability to improve political outcomes. We then turn to a dis-
cussion of some of the other advantages of federalism and some of the
common misperceptions about federalism, such as the assumed link be-
tween federalism and discredited notions of “states’ rights.”

Improving Political Outcomes

Federalism can improve citizen satisfaction with political outcomes,
and this represents the most important neutral value advanced by a fed-
eral system of government. Federalism’s promise of improving political
outcomes is best illustrated by considering a highly simplified world
with only two states, state Green and state Gray, each containing 100
voters.4 The two are joined together by a national government that has
the power to set standards that apply throughout both states.

Assume that smog caused by automobiles affects both states, but
causes more health problems in state Green. Assume that, therefore, 70
voters of the citizens of state Green want a ban on high polluting vehi-
cles, while only 40 voters in state Gray want such a ban. One option is
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for the national government to ban high polluting vehicles and because
110 voters support such a ban, national legislation would probably be
enacted. The alternative would be for state Green to enact a ban and
state Gray to forego any action. A state-by-state solution in this case
will honor the preferences of 130 total citizens (70 from state Green, 60
from state Gray), 20 more than would be satisfied by a solution at the
national level. If the population is mobile and citizens are sufficiently
motivated by the policy choice in question to move because of it, the
state-by-state solution could satisfy the policy preferences of an even
greater total number of citizens as they move between states to effectu-
ate their preferences.

Now add a wrinkle. Assume that the different levels of support for
pollution control in the two states are attributable to the fact that smog
from state Gray travels across the state’s border and causes health
problems in state Green. Under this scenario, it is unlikely that either
state, acting alone, would ban high polluting vehicles. State Gray
would bear disproportionate costs for enacting the ban and receive
fewer corresponding benefits. Voters in state Green would likely con-
clude that it made little sense for them to bear the costs of banning
emissions without an emissions ban in state Gray. Thus, a state-by-
state solution would only make 90 citizens happy (those who don’t
want any ban on emissions). In such cases, a national solution would be
the best policy outcome.

Now add one final wrinkle. What if state Green adopts a ban on high
emission vehicles and automobile manufacturers respond by developing
a new car that pollutes less but costs no more? When this occurs, opposi-
tion to the pollution ban will almost certainly evaporate in state Gray,
which will then enact a similar ban. Conversely, if car owners in state
Green end up paying inordinately high vehicle prices, support may in
turn evaporate, and state Green might end up repealing its ban. This ex-
perimentation rationale for federalism has never been stated better than
by Justice Louis Brandeis, who famously wrote: “It is one of the happy
incidents of the federal system that a single courageous State may, if its
citizens choose, serve as a laboratory, and try novel social and economic
experiments without risk to the rest of the country.”5

In the first and third scenarios lay the promise of federalism as a neu-
tral principle. Environmentalists frequently protest that a state-by-state
solution will lead to laws that are less protective of the environment
overall than national environmental safeguards. This is indeed the out-
come of the first example above, where more people get their preferred
outcome, but the environment in state Gray is less protected than it
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would be under a national solution. But absent any pervasive flaws in the
political process, it is just as likely that a state-by-state solution will re-
sult in greater protection for the environment.* Proponents and oppo-
nents of stronger environmental protections should each like federalism
not because they always win, but because it improves the overall popu-
larity of the measures.

This is not an argument for a weak national government. As scenario
two demonstrates, there are very good reasons for national environmen-
tal laws. One of these reasons is interstate externalities or spillover ef-
fects. Another is the economies of scale that come in some instances with
federal regulation. The U.S. Environmental Protection Agency (EPA)
spends a significant amount of money testing and setting standards for
products like pesticides: it would be enormously inefficient for 50 states
to try to duplicate this work. Similarly, there are good reasons in favor of
preemption of state laws in some areas. Again, there is no reason to sub-
ject pesticide manufacturers to 50 different state label requirements.

Where these or other persuasive reasons justify a national solution, or
a national minimum standard, Congress should act. Where such justifi-
cations are lacking, Congress should refrain from acting and state and lo-
cal governments should be free to craft their own solutions. As James
Madison put it in Federalist 10: “The federal Constitution forms a happy
combination in this respect; the great and aggregate interests being re-
ferred to the national, the local and particular to the State legislatures.”6

In Justice Stephen Breyer’s more recent interpretation, he explains:

Modern commerce and the technology upon which it rests need large
markets and seek government large enough to secure trading rules that
permit industry to compete in the global marketplace, to prevent pollu-
tionthatcrossesborders,andtoensureadequateprotectionofhealthand
safety by discouraging a regulatory “race to the bottom.” Yet local con-
troloverlocaldecisionsremainsnecessary.. . .Localcontrolcantakeac-
count of such concerns and help to maintain a sense of community de-
spitetheglobalforcesthatthreatenit.Federalismmatterstoordinarycit-
izensseekingtomaintainadegreeofcontrol,asenseofcommunity,inan
increasingly interrelated and complex world.7
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* To illustrate, consider a variation of the first scenario in which only 60 people in

state Green want to ban high polluting vehicles and only 30 people in state Gray want

such a ban. In this scenario, a national ban would not be enacted (because it is favored

by only 90 of the 200 total citizens). A state-by-state solution would result in a ban in

state Green, no ban in state Gray, and again the satisfaction of the preferences of 130

citizens. A state-by-state solution in such a case would maximize both citizen satisfac-

tion and environmental protection (given the political dynamic).



Improving the Political Process

Federalism also can improve the political process itself by allowing
many government functions to be handled by a branch of government
that is closest to the people and most responsive to the citizens’ specific
needs and desires. Unfortunately, this important, politically neutral
value of federalism is being underprotected by recent U.S. Supreme
Court case law.

Americans like having our police officers come out of our local com-
munities and like having our zoning boards make decisions about land
use. We’d rather go to our state to get a driver’s license and register our
cars than have to approach a federal bureaucracy. A federal system can
promote political participation by allocating power to smaller units of
government where it is easier for citizens to exchange ideas, understand
the issues at hand, and debate each other in a meaningful way.8 The
promise of decentralization seems to animate Chief Justice William H.
Rehnquist’s vision of federalism as reflected in his testimony at his con-
firmation hearing for elevation to Chief Justice: “My personal prefer-
ence has always been for the feeling that if it can be done at the local
level, do it there. If it cannot be done at the local level, try it at the [s]tate
level, and if it cannot be done at the [s]tate level, then you go to the na-
tional level.”9

Bringing the government closer to the people is plainly one of federal-
ism’s great advantages. It is also, however, the advantage least promoted
currently by the Court. The reason lies in a distinction drawn by Prof.
Richard Briffault between federalism and what he calls “localism.” As
Professor Briffault explains, local governments are smaller, far more nu-
merous than states, and thus far better positioned to provide their citizens
with meaningful opportunities for political participation.10 The U.S.
Constitution, on the other hand, protects the states’ existence, bound-
aries, and their democratic processes but never mentions the need for lo-
cal governments. According to the Court, local governments are subor-
dinate government instrumentalities created by the state to assist in car-
rying out state government functions.11

So does federalism protect local governments? The Court has never
satisfactorily answered this question and its rulings reflect this indeci-
sion. To give just one example, while the Tenth and Eleventh Amend-
ments both mention only “States,” the Court protects local government
officials against commandeering by the federal government under the
Tenth Amendment, but provides no sovereign immunity to local offi-
cials under the Eleventh Amendment.
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A more telling question, perhaps, is what the Court does where the in-
terest of states and local governments come into conflict. This was pre-
cisely the case in Nixon v. Missouri Municipal League,12 decided in
March 2004, in which the Missouri Municipal League argued that a state
law preventing local public utilities from providing telecommunication
services was preempted by the federal Telecommunications Act.13 The
Court ruled for the state of Missouri, finding the plain statement rule ap-
plied in Gregory to federal laws interfering with a “decision of the most
fundamental sort for a sovereign entity” protected Missouri’s decision to
control its subdivisions.14 Where states and local government interests
come into conflict, according to Nixon, states usually prevail.

Finally, as detailed in other parts of this book, the Court’s doctrines
under the dormant Commerce and the Supremacy Clauses too fre-
quently strike down local government initiatives. By making these doc-
trines more federalism-protective, the Court would go a long way to-
ward protecting the process advantages of localism.

In sum, while improving the political process is one of the great ad-
vantages of federalism, it is an advantage that is being promoted insuffi-
ciently by existing Court case law.

Protection Against Tyranny

A final advantage of federalism—the ability of states to defend their
citizens against federal tyranny—is being overprotected by the current
Court. As Nixon illustrates, constitutional federalism, at least as de-
fined by the current Court, is more about protecting the states as states
than it is about protecting the advantages of having a government that
is closest to the people. Indeed, the Court has called preserving the
strength of states to act as a meaningful check against federal govern-
ment abuse “[p]erhaps the principal benefit of the federalist system”15

and in cases such as Nixon, the need to preserve strong states has
trumped the values of participatory democracy at the local level. As
Professor Briffault notes, states are “too large to provide real participa-
tory democracy,” but they are “more capable than local governments of
being viable power centers.”16

The advantage of federalism in protecting against federal abuse is the
hardest argument for modern Americans to understand. As Justice An-
thony M. Kennedy notes in United States v. Lopez,17 it seems
counterintuitive to think that two levels of governments would enhance
individual liberty more than one.18 But like the division of power among
the Congress, the president, and the judiciary, the Framers believed that
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by dividing government authority between the national government and
the states, the “different governments will control each other, at the same
time that each will be controlled by itself.”19 In particular, Madison be-
lieved that a strong national government was necessary to control the
factions that can dominate politics, particularly at the state and local
level.20 Correspondingly, the states needed sufficient authority to allow
them to rise up and revolt if the federal government ever became ty-
rannical. As the Court said in Gregory: “A healthy balance of power
between the [s]tates and the [f]ederal [g]overnment will reduce the risk
of tyranny and abuse from either front.”21

States enthusiastically support the Court’s decisions preserving their
power as a check on federal overreaching. But, as we explain in Part
Three, the states have recognized important limits, limits that reflect our
constitutional history. It was the Framers’ perspective, expressed by
Madison in Federalist 46, that any “ambitious encroachments of the fed-
eral government on the authority of the State governments” would result
in armed insurrection by state militias against the federal authority.22

Madison believed that this ability of the states to resist federal authority,
coupled with the other checks and balances built into our constitutional
system, made even the Bill of Rights unnecessary.23

Madison lost this fight and the Bill of Rights was passed as the first
Ten Amendments to the Constitution just a few years after ratification.
As a result, few today would argue that the states are the first line of de-
fense in protection, for example, against federal restrictions on the free-
dom of speech: it is the First Amendment that bears this load.

Moreover, such an armed insurrection by the states happened once in
our nation’s history, when the national government tried to limit slav-
ery’s expansion to new government territory. Since the Union victory in
the Civil War, thankfully, no state has seriously attempted armed resis-
tance to federal authority. The end of the Civil War and the Progressive
Era also brought the Thirteenth through the Seventeenth Amendments
to the Constitution, all of which expanded federal power and reduced the
power of the states.24

When we speak of the ability of states to check federal tyranny, then,
we do so in a different language than did the Framers and by reference to
a Constitution that has changed in important ways. Some argue that the
simple fact that the federal government has grown beyond the bounds
envisioned by the Framers proves, ipso facto, that the state checks on
federal government abuse have broken down and need restoration by the
Court. This argument is wrong because the country and the Constitution
have changed in subsequent years, and the relevant question is whether
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the federal government’s expansion is incompatible with the words of
the Constitution, as amended by subsequent generations.

The states’ position in federalism cases fully embraces the nuances de-
manded by a modern argument for state power. The state briefs explored
later in this book strongly embrace the Court’s effort to limit federal laws
that commandeer state resources and personnel for the accomplishment of
federal objectives. The states do not view formalistic limits on federal
power as essential to state liberty, however, and thus have overwhelm-
ingly supported federal laws necessary to combat national problems such
as violence against women and pollution of our air and water.

Federalism Versus Libertarianism

The next part of this book addresses and refutes the arguments of lib-
ertarian activists such as Michael Greve of the American Enterprise In-
stitute, who are seeking to use federalism as a vehicle for attacking gov-
ernment at all levels.

We pause here only to make the point that federalism and libertarian-
ism are very different concepts that can and should be considered inde-
pendently of one another. As explained above, individual liberties are
constitutionally protected by the Court primarily through its interpreta-
tion of the rights guaranteed by the Bill of Rights and subsequent consti-
tutional amendments. Since the incorporation of the protections of the
Bill of Rights against the states, these liberties are protected from en-
croachment by any government: federal, state, or local.

One can be passionately libertarian, and advocate for an expansive
view of rights protected by the Constitution against incursion by any
level of government, without viewing federalism as a vehicle to ad-
vance a libertarian agenda. Federalism is primarily about allocating the
powers the government does have, not about determining what govern-
ment can do in the first place.

Federalism Versus States’ Rights

This leads naturally to a discussion of a common misperception
about federalism. Many Americans are almost instinctually repelled
by arguments in favor of a federalist solution because of a common as-
sociation between federalism and the cries of “states’ rights” that were
used to resist abolition of slavery in the 19th century and national civil
rights laws in the mid-20th century.

But federalism, neutrally defined, is not about states’ rights at all. It is
about allocating authority to the level of government best suited to ad-
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dress the problem at hand. There are two sides of federalism: one is pro-
tecting state authority where it is appropriate; and the other is ensuring
that the federal government has power where national rules are neces-
sary. Few Americans now think that we should allocate authority to pro-
tect against racial discrimination exclusively to the states, and the Re-
construction Era Amendments guarantee an important federal role.

Serious consideration of constitutional and political federalism would
lead to a devolution of some power to the states, but not because federal-
ism is about states’ rights. Rather, federalism trends toward more state
authority because in recent years so much has been federalized, some of
it without much apparent forethought. A good example is the federaliza-
tion of criminal law, which is in many respects the classic example of an
area traditionally handled by state and local governments. As the Ameri-
can Bar Association concluded in 1998: “The expanding coverage of
federal criminal law, much of it enacted in the absence of a demonstrated
and distinctive federal justification . . . has little to commend it and much
to condemn it.”25

It is within this context that the Court’s 1995 ruling in Lopez draws its
strongest support. Prof. Larry Kramer has noted that despite the nearly
complete absence of judicial checks on federal power between 1937 and
1995, the vast majority of the law that most affects our lives is state law
on topics such as trusts and estates, contracts, torts, family relations,
property, and land use.26 Professor Kramer uses this evidence to argue
that the political process adequately protects states from federal intru-
sion. Professor Kramer’s point is a good one, but the federalization of
crime over the last two decades is an important counterexample. Con-
gress passed the “Gun-Free School Zones Act” at issue in Lopez without
even bothering to articulate how precisely the act of possessing a gun
near a school affected interstate commerce. All Americans should cele-
brate Lopez for the insistence by the Court that Congress needs to think
more seriously about the need for a national law than it did in passing the
Gun-Free School Zones Act.

Conclusion

Federalism, as we have defined it here, deserves support from Ameri-
cans for an amalgam of practical and historic reasons that have almost
nothing to do with our preferences regarding the outcome of policy de-
bates. Rather, support for federalism as a neutral principle distills to one
basic, patriotic idea: we support federalism because the ingenious sys-
tem devised by our Framers still has much to commend itself to us today.
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PART TWO



Chapter 4:

Federalism as Libertarian Fantasy

As the previous chapters explain, there is much to be gained from
careful attention to the proper allocation of authority between lo-

cal, state, and federal governments. The Framers’ allocation of power
among the national and regional governments is one of the key structural
elements of our government system, which is a model for democracies
worldwide and the source of enormous civic pride for all Americans.

Although a commitment to federalism should transcend political dis-
putes, a vocal and increasingly influential group of libertarian scholars
and activists is attempting to hijack the term to promote a vision that has
nothing to do with federalism at all. According to Michael Greve, who
runs the Federalism Project at the American Enterprise Institute, and his
colleagues, federalism “must be an ideological affair” because federal-
ism is about limiting the authority of both state and federal governments.
The most comprehensive explanation of these views comes in a book by
Greve called Real Federalism.1 This chapter chronicles the errors and
contradictions in Greve’s argument as part of this book’s broader effort
to promote a vision of federalism that does not rely on ideological divi-
sion. In the next chapter, we will chronicle the disturbing amount of in-
fluence libertarian federalism is having in legal circles and then con-
sider, before rejecting, the proposition that the U.S. Supreme Court is ad-
vancing a libertarian agenda in the guise of protecting federalism.

Real Federalism in a Nutshell

Federalism is at once both a question of constitutional law and a ques-
tion of policy. In assessing an approach to federalism as a matter of pol-
icy, the key question ought to be whether the approach is principled and
persuasive. In assessing an approach to federalism as a matter of con-
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stitutional law, the key question ought to be whether the approach is
consistent with the text, structure, and history of the U.S. Constitution.
Greve’s “real” federalism fails on both fronts.

Greve’s argument, to begin, is plagued by internal contradiction.
Greve starts Real Federalism by arguing that the federal government’s
powers should be limited. The basic reason, he argues, is that states are
better at satisfying the preferences of their constituents. In addition, he
contends, people have an easier time moving from one state to another,
and therefore they can find the state that offers the package of goods and
services they desire. Greve thus suggests, in this part of the book, that
we can trust states to act in the best interests of their constituents.2

In a later part of the book, however, Greve changes his mind about
state governments. It turns out that states cannot be trusted either.3

Greve expands on this idea in an article written after the publication of
Real Federalism, entitled Federalism’s Frontier.4 In that article, we
learn from Greve that what states really want to do is to form “intergov-
ernmental conspiracies against citizens.”5 They want to exploit, not
serve, their citizens. The notion that the federal government should be
limited because you can trust the states turns out to be a sham argu-
ment. In reality, in Greve’s world, you cannot trust anyone. Or at least
any government.

Thus, Greve argues, “real” federalism requires protection against
both the federal and state governments. In fact, what Greve means by
“real” federalism is protection from regulation of (almost) any sort. But
saying that this is what federalism means does not make it so. A scram-
bled egg is not a swing set, no matter how much anyone might argue to
the contrary.

There is one final twist to Greve’s argument worth highlighting. We
said above that Greve opposes regulation of almost any sort. It turns out,
upon close inspection, that Greve does not oppose all laws and regula-
tions that interfere with the private market. He is happy with certain
kinds of laws and regulations that are compatible with his political and
ideological agenda. Thus, while he criticizes laws that seek to protect the
environment,6 make products safer,7 and protect women from domestic
violence,8 he embraces laws that would prohibit private companies or
public universities from engaging in affirmative action.9 Similarly, he
supports laws that would restrict access to abortion and limit the rights of
gays and lesbians.10

Here, finally, we understand what Greve’s federalism stands for: a
radical, largely anti-government agenda, with certain exceptions for
pet political causes. Lest readers think this is an exaggeration, Greve
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himself is not shy about identifying the constituency that he believes
will most support his call for a return to “real federalism.” He labels
this group the “Leave-Us-Alone” constituency. This group, he sug-
gests, consists of gun owners, conservative religious groups, property
rights groups, and tax limitation groups.11 It is their agenda that Greve is
pushing under the banner of federalism, and this agenda lacks any neu-
tral, consistent, or even coherent principle.

This might be bad enough were Greve simply arguing at the level of
policy. But he goes a step further. He wants us to believe that his agenda
is commanded by the Constitution. In particular, he wants us to believe
that the Constitution establishes clearly defined rules that hamstring
both the federal and state governments from legislating in the public in-
terest. Thankfully, it does nothing of the kind.

The Constitution establishes some basic rules about the distribution
of power between the states and the federal government. Those rules are
neither as restrictive nor, indeed, as determinate as Greve suggests.
They say nothing about the relationship between a state and its citi-
zens, much less establish that states are prevented from legislating in
the interests of the health and welfare of their citizens.

Perhaps recognizing that his substantive agenda would never stand a
chance in the political arena, Greve has targeted the Court to do his bid-
ding.12 He hopes to encourage the Court, with the help of his “Leave-
Us-Alone” constituency, to wrap a chain around the houses of Congress
and the halls of state legislatures.

There was a time, to be sure, when the Court enforced strict limits
on the power of both the federal and state governments to legislate on
behalf of the common welfare. The Court did so during the infamous
Lochner era of the early 20th century, prior to the New Deal. The
Court did not rely just on principles of federalism, because those prin-
ciples do not restrict all government power. Instead, the Court invented
a fundamental right to economic liberty, which it used to block state laws
that interfered with the free market.13

The problem for Greve is that the Lochner era has been thoroughly
discredited by judges and commentators across the political spectrum.
Almost no one takes seriously a call to return to that era, when the Court
imposed its own economic views upon Congress and state governments
without any warrant in the Constitution for doing so. Greve’s answer is
to dress up Lochnerism in the guise of federalism and to call this vision,
ironically enough, “real federalism.”
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His plan is a dangerous one, which should be recognized and de-
nounced for what it is: a call for judicial activism in the service of a radical,
anti-government agenda. He is calling, in short, for a judicial coup d’etat.

The Policy of Real Federalism: Now You Trust ’Em, Now You
Don’t

Let’s Free the States

In Real Federalism, Greve begins his case by presenting a familiar ar-
gument in favor of a smaller role for the federal government. Greve con-
tends that “real federalism . . . aims to provide citizens with choices
among different sovereigns, regulatory regimes, and packages of govern-
ment services.”14 The basic idea is that when the federal government en-
acts legislation, it sets uniform rules for the entire country. Those rules are
difficult to avoid unless one leaves the country, which is not a realistic or
desirable option for most people. State legislation, by contrast, is easier to
avoid for the simple reason that it’s easier to move to another state than it is
to move to another country. At least in theory, someone who dislikes a par-
ticular state’s policies can move to another state that provides a package of
goods and services more consistent with that person’s preferences. What
is true for individuals is equally, if not more, true for businesses, which
may be more mobile than many individual citizens.

To the extent people are mobile and pay attention to policy, allowing
states more room to legislate will lead to greater satisfaction among citi-
zens and “consumers” of government services. Citizens and businesses
will gravitate to those states that offer a package of goods and services
consistent with their preferences. States, in turn, will have an incentive
to compete for taxpaying citizens and businesses, which will encourage
innovation and instill a certain competitive discipline.15

This is a plausible argument in favor of leaving more authority to state
and local governments. Indeed, it is essentially the “improving political
outcomes” argument in favor of federalism laid out in the previous part
of this book, stripped of the recognition that national standards are the
best option in many cases.

One objection often voiced to this vision of federalism, however, is
that unchecked competition among the states may not be productive but
destructive. Rather than innovating and providing the package of goods
and services desired by a majority of its citizens, states instead may en-
gage in a race to the bottom. The basic idea is that, in an effort to attract
businesses, states will adopt policies and programs that are actually in-
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consistent with what their citizens prefer. They will do this in response
to policies and programs enacted by other states in an effort to remain
competitive. One response will beget another, even further away from
citizens’ ideal preferences, and so on in a spiral toward the bottom.

One obvious response to destructive competition is federal regula-
tion. If all states must abide by the same environmental rules, there is
no need—indeed, no ability—to weaken those rules in order to attract
business. Absent that downward pressure, the rules can be set with an
eye toward satisfying citizen preferences for environmental health and
safety. National rules can also limit the extent to which one state can
export the costs of its programs to another; that is, it can address the
problem of externalities, such as pollution, that flow from one state’s
policies or activities.16

Greve dismisses the idea that states will engage in destructive races to
the bottom. He contends that competition will not lead to the elimination
or reduction of environmental, health, and civil rights protections. As he
points out, some states already have stronger environmental protections
than those required by the federal government, whereas others have
stronger protection against employment discrimination than federal law
provides. The reason, he recognizes, is because “many citizens like gov-
ernment,” and welcome government practices that would strike others
as intrusive.17

According to Greve, then, one of the reasons to favor a smaller role
for the federal government is because states can be trusted to follow
the preferences of their citizens. Where citizens “like government,”
we can expect states to be active participants in regulating the market.
The opposite will prevail in those states whose citizens generally dis-
like government.

There is certainly some truth to Greve’s argument here. Giving states
more freedom to act will not necessarily lead to lowering regulatory
standards or shrinking the role of the government in protecting the
health, safety, and welfare of its citizens. Many of the numerous preemp-
tion cases prove as much, as they involve state laws that go further than
federal law requires. But notice that, to the extent this argument is cor-
rect, federalism is necessarily an imperfect vehicle for those who want
to limit the power of all governments.

Most proponents of devolution recognize and accept this.18 After all,
one cannot logically argue against federal power by asserting that
states are more trustworthy and then complain when they legislate
rather than refrain from doing so. But this is precisely what Greve does.
Once he has finished arguing in favor of limiting the federal govern-

35

FEDERALISM AS LIBERTARIAN FANTASY



ment, he sets his sights on state governments. It turns out that, despite
what he argues in the first few chapters of Real Federalism, Greve
doesn’t really trust the states.

And it is here that his argument unravels.

Let’s Rein In the States

In fact, Greve does not trust state governments any more than he trusts
the federal government. After extolling the virtues of state government
in order to bolster his argument that federal power should be curtailed,
Greve abruptly changes his tune. “[F]or all their alleged flexibility and
‘closeness to the people,’” he now tells us, “the states may be the least re-
sponsible, most interest-group-infested, most meddlesome of all gov-
ernment institutions.”19 Gone is the notion that states, left undisturbed by
the federal government, will act in the best interests of their citizens.

In its place, Greve paints a portrait of states as greedy and rapacious,
hoping to exploit citizens in neighboring states and willing to allow
other states to exploit their own citizens in return. This new vision of
states is expanded upon in Federalism’s Frontier. In this article, Greve
turns his attention to what he calls “horizontal federalism,” by which he
means measures designed to protect states from “aggression and exploi-
tation by other states.”20 He contends in this piece that the actions of one
state can have extraterritorial effects and can “create an exploitative dy-
namic that no individual state can escape.”21 The example he uses is
products liability litigation. If one state determines that a product is de-
fective, the argument goes, that state will effectively set safety rules for
the entire nation because the producer will work to make the product
meet the safety regulations of a particular state.22

If it sounds like Greve is making a race-to-the-bottom argument, that
is because he is, but with a twist. Greve acknowledges here that the ac-
tions of one state can have an effect on other states, which is the ratio-
nale used by those who favor federal regulation in numerous fields, in-
cluding environmental protection. Yet under Greve’s vision, instead of
engaging in races to shed regulations in order to attract business, states
will actually engage in a race to overregulate if left unchecked. As he
says of products liability law, which he contends has extraterritorial ef-
fects: “The end result is a race toward excessive liability levels—‘ex-
cessive’ in the sense that the rules are stricter than the rules that the citi-
zens of autarkic[, i.e., autonomous,] states would choose.”23 This is a
race-to-the-bottom argument, pure and simple, except that Greve’s bot-
tom is too much, rather than too little, regulation.
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To make the flip-flop complete, guess what Greve proposes in order to
curb this race among states to regulate? Federal interference! Spe-
cifically, Greve promotes aggressive federal preemption of state law.
The basic idea behind preemption is that the Supremacy Clause of the
Constitution makes federal law supreme over any conflicting state law.
As a corollary to this basic principle, Congress can occupy a field of reg-
ulation by stating that its regulations are meant to exclude any state regu-
lations on the same topic. A court’s basic task, then, is to determine
whether Congress meant to exclude state regulation.24

One might think that anyone seriously interested in granting more
authority to the states would be wary of federal preemption. (Indeed, a
number of commentators who generally support devolution of author-
ity to states oppose federal preemption, to Greve’s consternation.)25

After all, federal preemption means that the federal government has
exclusive authority to regulate in a particular field, which enhances
federal power and diminishes state power. At the very least, anyone se-
rious about state autonomy and judicial restraint would want courts to
find preemption only when Congress has expressed its intentions
clearly. Otherwise, judges might substitute their own views about the
propriety of state regulation for those of Congress, and do so without
any basis in the Constitution.

But Greve tells us, in Federalism’s Frontier, that this view is mis-
taken—that it is “false” federalism. “Real” federalism, Greve asserts, re-
quires a strong preemption doctrine and an activist judiciary.26 This
means that “real” federalism, oddly enough, requires a powerful central
government. Otherwise there would be no federal authority to act, much
less preempt state law. “Real” federalism, in Greve’s hands, also re-
quires a judiciary willing to make preemption calls itself rather than
forcing Congress to do so. Thus, instead of supporting a clear statement
rule, which would allow preemption only when Congress clearly ex-
presses intent to preempt, Greve suggests that courts should strike down
state laws on preemption grounds whenever they get a chance.27

At least they should strike down some state laws. Greve is not opposed
to all state regulation, and thus he would not advocate federal preemp-
tion on all topics. Instead, he desires an end to state regulation that inter-
feres with the free market. He is perfectly happy for states to prohibit af-
firmative action by universities and, if they do not, for the Court to pro-
hibit it.28 He is perfectly happy for states to prevent localities from enact-
ing antidiscrimination laws that protect gays and lesbians.29 And he
would be delighted if states had greater authority to regulate abortions.30

On these issues, near and dear to the hearts of so-called Leave-Us-
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Aloners, he is perfectly happy for states to regulate, despite his frequent
protestations that “real” federalism is ultimately designed to protect in-
dividual liberty, and despite his apparent concern that regulation in one
state will pressure other states to follow suit.

Confused? If you are, relax. You ought to be confused.

Putting the Pieces Together

When one puts Greve’s various arguments together, a curious incon-
sistency emerges. On the one hand, Greve extols the virtues of state au-
tonomy from federal control, because states will compete with one an-
other for business and the affection of citizens. The federal government,
by contrast, is to be feared because it has an insatiable quest for power
and acts capriciously. In Greve’s colorful, if tasteless, words, the federal
government enacts statutes (such as those protecting school children
from gun violence and women from domestic violence) “for the same
reason that prompts a dog to lick its testicles: it does it because it can.”31

Greve dismisses the idea of a race to the bottom and instead suggests that
states will go their own way, with some eliminating regulations and oth-
ers enhancing them. On these bases, he advocates limiting the power of
the federal government.

Yet Greve then argues, schizophrenically, that state regulations, on is-
sues from products liability to Medicaid, will force other states to re-
spond in kind, creating a race to overregulate. And on that basis, he ad-
vocates enhancing the power of the federal government by strengthen-
ing federal preemption. The federal government obviously cannot pre-
empt state regulations if it is prohibited from regulating in that area at all.
Thus, in order to have the sort of preemptive power he wishes it to have,
the federal government’s power cannot be as limited as Greve suggests it
ought to be at the beginning of his Real Federalism book. To preempt the
states across a range of legislative issues, the federal government will
necessarily have to have a good deal of regulatory authority.

If one were to summarize Greve’s principle of federalism in a single
sentence, it might read something like this: the federal government’s au-
thority should be limited in order to give states more authority because
the federal government can’t be trusted and the states can, except when
they can’t, which turns out to be fairly often, which means that the fed-
eral government’s authority should be expanded in order to allow the
federal government to preempt the states. To lean on Greve’s dog anal-
ogy, reading this work is a bit like watching a dog chase its tail.
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It is tempting simply to dismiss Greve’s argument as hopelessly inco-
herent. But to be fair, it turns out that there is a lurking principle that links
together these seemingly contradictory positions. The principle is this:
states should be free to act only if they are shedding regulations that, for
example, protect the health and safety of workers or the environment.
When states act to repeal such regulations, in Greve’s view, state compe-
tition is working just fine. Where others might see a race to the bottom,
Greve sees a virtuous cycle of competition, leading to less and less inter-
ference with the operation of the free market. But when states act to pro-
vide even greater protection to workers or to the environment than the
federal government might be willing to provide, they need to be stopped
in their tracks by the federal government. Only when states are regulat-
ing in the service of a socially and religiously conservative agenda—to
restrict abortion, require school prayer, prohibit affirmative action, or
discriminate against gays and lesbians—should they be left alone.

As a matter of policy, this vision of federalism has little to commend
it. Greve does not offer us any principled explanation as to why some
state regulations should be tolerated and others disfavored. Similarly, he
does not explain why safety regulations (which he disfavors) will have
external effects but prohibitions on affirmative action (which he favors)
will not. Nor does he explain how one can or should determine the
proper scope of federal power, especially if he wants both to limit that
power to prevent federal regulation and to preserve that power in order
to preempt state regulation. Without any principled theory as to when
and why the federal government should be allowed to act, and when and
why it should be allowed to interfere with state legislation, we are left
with little more than the substantive agenda of Greve and his band of
“Leave-Us-Aloners,” who, it turns out, do not really want to leave us
alone when it comes to certain aspects of race, religion, and sex.

One can agree or disagree with all or part of that agenda on the merits.
We find it telling, however, that Greve himself is not prepared to do so.
Rather than argue about the substance of his agenda, Greve wants to con-
vince readers that his agenda just happens to flow from principles of
“real federalism,” which themselves derive from the Constitution. Per-
haps he recognizes that his particular agenda is not especially appealing,
and for this reason shies away from arguing directly for his blend of lais-
sez-faire economic policies and strict, religiously conservative social
policies. But his attempt to link this convoluted vision to the Constitu-
tion simply does not work.

There is a very simple reason why: the infamous Lochner era is over.
What is more, it is nearly universally agreed, by both conservatives and
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liberals alike, that the Court’s aggressive limitations on federal and state
power during this era were without constitutional basis.32 This presents a
huge problem for Greve, who wants to return to the Lochner era but can-
not come out and say so directly. What Greve is attempting to do instead
is to resurrect the judicial activism of this era under the banner of federal-
ism. To see this, and to understand how far Greve’s argument strays
from the actual text and structure of the Constitution, it is necessary to
examine that document and then to examine how it was misinterpreted
during the Lochner era.

Real Federalism or Constitutional Fantasy?

Playing by the Rules Laid Down: The Actual Constitution

The Constitution divides power between the states and federal gov-
ernment first and foremost by making it clear that the federal govern-
ment is one of few and defined powers. Article I lists those powers,
which include the power to raise and support the army and navy, declare
war, coin money, and regulate immigration. Most importantly, the Con-
stitution grants the federal government the authority to regulate inter-
state commerce. It also grants Congress the authority to enact any and all
laws that are necessary and proper to carry out its enumerated powers.

At the same time that the Constitution grants the federal government
certain powers, it prohibits the states from engaging in certain activities.
States, for example, are prohibited from entering into treaties, taxing im-
ports or exports, passing bills of attainder, or passing ex post facto laws.
The Constitution also requires cooperation among the states and prohib-
its discrimination against out-of-state citizens. Thus, the Constitution
requires each state to give “full faith and credit . . . to the public Acts, Re-
cords, and judicial proceedings of every other state.” And it also pro-
vides that the “citizens of each state shall be entitled to all privileges and
immunities” granted to citizens in other states.

The obvious import from the Constitution’s text and structure is that the
federal government is permitted to do only that which is explicitly autho-
rized by the Constitution or that which is necessary and proper to carry out
enumerated powers. By contrast, the Constitution permits states to do
anything that the Constitution does not explicitly prohibit them from do-
ing. Put differently, the Constitution envisions the federal government as
one of few and defined powers, while it envisions state governments as
possessing authority to govern for the general welfare of its citizens. To be
sure, neither level of government can violate individual rights that are
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contained in the Bill of Rights and later constitutional amendments. But
these rights, while incredibly important, do not really change the balance
of power between the state and federal governments, except insofar as the
Civil War Amendments—the Thirteenth through the Fifteenth—give
Congress the authority to enforce them against the states.

The Constitution certainly leaves a good deal of power to the states,
and it seems plain that the Framers could not have predicted that the fed-
eral government would expand in the ways that it has. But it is important
to recognize that the actual text and structure of the Constitution do not
create a weak federal government. On the contrary, as conservative law
professor, and now federal appellate judge, Michael McConnell recog-
nized, the federalism rules that the Framers wrote “are skewed in favor
of national power.”33 To cite the most obvious and important example,
when there are conflicts between state and federal laws, the Suprem-
acy Clause of the Constitution makes clear that federal law prevails.

In addition, the enumerated powers that the Framers granted to the
federal government were drafted in a way that would allow them to ex-
pand or contract in the face of technological and social change. The
power to regulate interstate commerce is a perfect (and the most rele-
vant) example. At the time of the founding, national markets were na-
scent and interstate commerce was relatively sparse. As a result, federal
power was correspondingly limited. Now there is a national market for
almost any and every product, and that market is so interconnected that
activities in one state can affect the market in another. Congress’ regu-
latory power is accordingly broader for the simple and logical reason
that as interstate commerce expands, Congress’ power must expand as
well because it has the power to regulate such commerce. As explained
by Judge McConnell, upon whose work Greve purports to rely, this
should not cause concern: “The Framers and ratifiers of the Constitution
established rules and standards for determining the proper scope of na-
tional authority; that those rules and standards produce different out-
comes in later circumstances is neither surprising nor troubling.”34

A more basic point to recognize is that the Constitution’s sparse text
does not provide concrete answers to the myriad questions that arise
concerning the appropriate balance of state and federal power. This is
why the issue of federalism gets complicated once one gets beyond the
fact that federalism is generally about the distribution of power and
starts to ask how that power ought to be distributed. The lack of certainty
may make some uncomfortable, but is unavoidable in a document that
simply lays out a basic framework of government and is designed to last
for centuries.
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Given that the Constitution is less than precise about the boundaries of
state and federal power, it follows that a key issue—perhaps the key is-
sue—for federalism concerns the proper scope of judicial review. What
should courts do in light of the fact that the Constitution provides only
limited guidance?

There are essentially two options: enforce only those limits on federal
and state power that are clearly derived from the text and structure of the
Constitution, or enforce those limits that individual Justices think are
proper. The former approach recognizes that the Constitution estab-
lishes certain limits on state and federal governments, but within those
limits democracy and majority rule ought to prevail. This approach ac-
knowledges that we may not like the results produced by the political
process, but that it is more important to preserve democratic decision-
making than to ensure victory on each and every issue. The latter ap-
proach, by contrast, rests on a view that the unelected judiciary should
go beyond the text and structure of the Constitution in an effort to block
democratic decisions in the name of some normative, ideological, and
ultimately personal vision.

The Rise and Fall of the Lochner Era

Prior to the New Deal, the Court favored the latter approach. The
Court established strict limits on the federal government, and equally
strict limits on the ability of state governments to regulate in the interests
of the safety and welfare of its citizens.

The limits on the federal government were created by a cramped read-
ing of Congress’ power to regulate interstate commerce. Through a se-
ries of rulings, the Court sought to limit Congress’ authority to regulate
the market by drawing a number of seemingly arbitrary lines between
permissible and impermissible regulation. Congress could regulate the
channels or instrumentalities of commerce, but it could not regulate
manufacturing, even of goods destined for interstate commerce, because
manufacturing was not commerce. Thus, Congress could not prohibit
the shipment of interstate goods produced with child labor. Congress
also could not regulate goods at the point of sale, because this was com-
merce, but it was not interstate. In general, Congress could not regulate
local economic activities, even if these had an effect on commerce.35

At the same time, the Court also limited the ability of state govern-
ments to protect the health and safety of workers and consumers. With-
out any basis in the text of the Constitution, the Court determined that the
Constitution created a fundamental right to economic liberty and prop-
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erty. Restrictions on business practices, the Court often concluded, in-
terfered with this fundamental right and therefore were unconstitutional.
Thus, in the infamous case that gave this era its name, Lochner v. New
York,36 the Court struck down a New York law that sought to regulate
the hours of bakers in the interest of protecting the health and safety of
both bakers and their customers. Such legislation, the majority con-
cluded, interfered with the fundamental right of bakers and their em-
ployers to property and economic liberty. In so ruling, as Justice Oliver
Wendell Holmes pointed out in his famous dissent, the majority acted
without regard for the actual text of the Constitution.37 They simply
made up this right and used it to strike down duly enacted state laws.

The New Deal Court abandoned both lines of attack. On the federal
front, the Court faced mounting pressure both from outside and from
within the Court. The president and members of Congress criticized the
Court for creating obstacles to economic recovery by inhibiting the abil-
ity of the federal government to respond to the Great Depression.38 In-
ternally, some Justices began to recognize that the lines the Court had
drawn in its Commerce Clause jurisprudence were arbitrary. The essen-
tial truth was that interstate commerce had mushroomed, and markets
were increasingly interconnected and national in scope. As a result, even
local activities could have an impact on interstate commerce. Given that
the Commerce Clause directly grants Congress the power to regulate in-
terstate commerce, and given that Congress also has explicit power to
adopt all laws “necessary and proper” to regulate such commerce, these
Justices realized that the Constitution afforded them little basis for im-
posing severe restrictions on Congress’ ability to regulate labor and cap-
ital markets.39

Ultimately, the Court changed course and dismantled the categories it
had once used to limit federal authority under the Commerce Clause.
The Court concluded that the Commerce Clause, properly read, gave
Congress the power to regulate activities having a substantial effect on
interstate commerce.40 This was a broad power, indeed, and some
thought that the Court had all but abandoned efforts to limit federal
power. Where once the Court might have drawn arbitrary lines to limit
federal power, now it seemed that the Court had gone to the opposite ex-
treme and handed Congress a blank check. But as we will see in a mo-
ment, the current Court has made clear that the Commerce Clause is not
a blank check, and it has reminded Congress that there are lines beyond
which it may not go in the name of regulating interstate commerce.

As for limitations on state authority, the Court ultimately abandoned
its Lochner jurisprudence. The Court finally recognized that Justice
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Holmes was right in his dissent in Lochner, a dissent that conservative
Judge Richard Posner has hailed as the greatest judicial opinion of the
20th century.41 Holmes argued that the Constitution did not enshrine a
particular economic policy, namely laissez-faire economics, into the
Constitution. As individuals, Justices might support laissez-faire eco-
nomics. But as members of the Court, bound to enforce the Constitution,
the Justices had no business reading this preference into the Constitu-
tion. This is precisely, Holmes suggested, what the Court was doing in
Lochner and similar cases.42 The Roosevelt Court ultimately agreed, and
the era of striking down economic legislation to protect some fictitious
fundamental right to economic liberty came to an end.43

Longing for Lochner’s Return

Fast forward to the late 20th century. By this point, the notion that the
Court can discern and enforce serious limitations on federal authority
through a cramped reading of the Commerce Clause is a political and ju-
dicial non-starter. To be sure, the Court, in United States v. Lopez,44

struck down federal legislation on the ground that Congress exceeded its
power under the Commerce Clause. It did so again in United States v.
Morrison,45 a few years later, and it established a rule that Congress is es-
sentially free to regulate economic affairs but limited in its ability to reg-
ulate noneconomic issues. This creates another seemingly arbitrary cat-
egory, both because it is not obvious how to distinguish economic from
noneconomic issues (e.g., what is crime?) and because ostensibly
noneconomic issues can affect markets (e.g., education). Putting that to
one side, the more important point about these decisions is that the Court
left untouched the bulk of its Commerce Clause jurisprudence.

The Court is thus prepared to remind Congress that there are some
limits on federal authority to regulate interstate commerce, but it is not at
all prepared to turn the clock back to before the New Deal Court. And
with good reason: it is as obvious today as it was then that the power
granted to the federal government to regulate interstate commerce is
broad because of the economic realities of today’s markets. To impose
the same constraints that existed before the New Deal would be to im-
pose artificial and judge-created limitations.

More specifically, it would mean the repeal of such laws as the Civil
Rights Act of 1964, granting protection to minorities and women from
discrimination in the workplace and in places of public accommodation.
This law, and many others, rest on Congress’ authority to regulate inter-
state commerce.46 If that authority were sharply curtailed, these laws
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would all be called into question. Thus, even a conservative Court, inter-
ested in reviving “federalism,” has thus far recognized that there is no
constitutional basis for turning back the clock and repeating the mistakes
of an earlier generation.

As for Lochner, by the late 20th century the case name had become an
epithet.47 For liberals and conservatives alike, Lochner came to stand for
unbridled judicial activism and a dangerous disregard for the text and
structure of the Constitution.48 Indeed, conservatives accused the Court
of “Lochnerizing” when it recognized rights of privacy and sexual au-
tonomy.49 Almost no one, at least publicly, is prepared to defend the
Lochner era as a model of principled judicial decisionmaking.

Now imagine that you have the same substantive agenda as Greve.
You do not want either the federal or state governments interfering with
the free market, which means that you oppose strong environmental,
health, and safety laws. You long for the Lochner era, when the Court
was serious about restricting the activities of both levels of government.
But the Lochner era has been so discredited, by liberals and conserva-
tives alike, that you risk ridicule if you simply advocate for a return to
that era.

So what do you do?

You pretend that this is all about federalism, and that the federalism
you envision is enshrined in the Constitution. And this is precisely what
Greve tries to do. In advocating limits on both state and federal authority,
he claims that these limits flow from a proper understanding of federal-
ism. Consider, first, his argument about federal authority.

The Mysterious Doctrine of Enumerated Powers

In Real Federalism, Greve frequently laments what he calls the de-
mise of the “doctrine of enumerated powers” at the hands of the Roo-
sevelt Court. He claims that this doctrine imposes severe constraints
on the power of the federal government. If only the Court would re-
turn and resurrect this doctrine of enumerated powers, Greve sug-
gests, the proper constitutional order would be restored.50

But this is silly. It is of course true that the federal government is one
of enumerated powers. That, however, is not the issue. The issue is the
scope of those powers and, more precisely, the scope of Congress’
power to regulate interstate commerce. Identifying the precise scope of
that power is difficult, as the New Deal Court ultimately acknowl-
edged. The current Court, though interested in reminding Congress
that the Commerce Clause is not a blank check, also recognizes that
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there is no constitutional basis for resurrecting the artificial limitations
used before the New Deal to hamstring Congress.

In order to be persuasive at the level of constitutional analysis, Greve
must explain why the current Court ought to return to this earlier era of
restrictions as a matter of constitutional law. But Greve offers no expla-
nation. He simply suggests, over and again, that the doctrine of “enumer-
ated powers” answers any and all questions about the proper scope of
those powers. This is argument by fiat. It does not respond at all to the ar-
gument, accepted by liberals and conservatives alike, that the text of the
Constitution grants Congress authority that is commensurate with the
scope of the subject it is regulating—in this case, interstate commerce.

Greve also endorses Justice Clarence Thomas’ concurring opinion in
Lopez, in which Thomas argues that the Framers intended Congress’
commerce power to be quite limited.51 Not a single other Justice joined
Thomas’ controversial opinion, suggesting that his particular view of
the Framers’ intent is not shared by a single other member of the Court.
Justice Thomas’ failure to persuade his colleagues might also be due to
the fact that his main point leads nowhere. Justice Thomas emphasizes,
again and again, that “commerce” is different from both manufacturing
and agriculture. He argues that it follows that Congress cannot regulate
the making of goods, for example, but only the trade of those goods.52

It takes but a moment to realize that this is not a very helpful distinc-
tion. Even if we grant that “commerce” means “trade” and nothing
else—which is not at all clear—the ability to regulate interstate com-
merce also necessarily carries with it the ability to regulate how those
items are manufactured. To see this, imagine Congress enacting a law
that prohibits any items made by children under 10 years of age from be-
ing traded across state lines. Formally, this is a regulation of interstate
trade. Just as clearly, however, such a law would affect how goods are
manufactured. One could multiply the example thousands of times—no
goods can be transported across state lines that are made in unsafe condi-
tions, in conditions that pollute the air or the water or the ground, in con-
ditions of unfair labor practices, etc. Are these restrictions within Con-
gress’ Commerce Clause powers? They certainly seem to be, as they are
regulations of interstate commerce, even if we adhere to Justice
Thomas’ distinction between trade and other activities. Even accepting
Justice Thomas’ premises, therefore, does not lead to the conclusion that
Congress’ power to regulate interstate commerce, properly construed, is
a very circumscribed grant of authority.

Even Justice Thomas, moreover, does not advocate overruling all of
the Court’s Commerce Clause cases after 1937. He instead suggests that
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the Court should “temper” and “modify” its Commerce Clause jurispru-
dence. But he stops short of “totally rejecting [the Court’s] more recent
Commerce Clause jurisprudence.”53 Greve, by contrast, is not at all hesi-
tant about overturning decades of settled law and understandings about
the scope of federal and state power.54 But he fails to offer any real con-
stitutional argument in favor of doing so.

Compounding his error, Greve also uses this hollow concept of the
doctrine of enumerated powers to justify the Court’s decisions that ag-
gressively apply the Tenth and Eleventh Amendments. The Tenth
Amendment provides that “powers not delegated to the United States by
the Constitution, nor prohibited by it to the States, are reserved to the
States respectively, or to the people.” The Amendment simply con-
firms that the federal government is one of enumerated powers; it
states a truism that neither adds to nor subtracts from the powers
granted to the federal and state governments elsewhere in the Constitu-
tion. The Court, however, has read the Tenth Amendment—along with
emanations from the structure of the Constitution—to protect against
federal commandeering of state legislative and executive resources.55

Greve acknowledges that these Tenth Amendment and structural pen-
umbra decisions have “no textual basis.”56 Given Greve’s insistence that
the Court return to (his version) of the Constitution’s text when interpret-
ing the Commerce Clause, one might expect him to be critical of these
cases. Instead, Greve suggests that the Court’s failure to enforce the doc-
trine of enumerated powers—again, a doctrine that he neither defines
nor justifies—excuses what he believes are otherwise illegitimate Tenth
Amendment decisions.57 This sort of “two wrongs make a right” method
of interpretation is, to say the least, unusual. Greve provides no explana-
tion as to why a supposedly incorrect interpretation of one part of the
Constitution justifies an incorrect interpretation of another part. Even
were one inclined to agree with this bizarre manner of constitutional
interpretation, it remains the case that Greve has not demonstrated
why the Court has erred in its Commerce Clause jurisprudence,
which takes away any justification—even accepting Greve’s methodol-
ogy—for misinterpreting the Tenth Amendment.

Greve makes the same interpretive move with regard to the Eleventh
Amendment. That Amendment provides that citizens of one state may
not sue another state in federal court. The Court, however, has read the
Amendment to bar suits brought by citizens against their home state, and
it has also limited the ability of Congress to abrogate a state’s immunity
under this Amendment.58 Greve concludes that the Court’s construction
of the Eleventh Amendment is “fanciful,” but he nonetheless justifies
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the results “as a means of salvaging one aspect of federalism, [s]tate sov-
ereignty, from the wreckage wrought by the demise of direct, enumer-
ated powers constraints on Congress.”59 If one were not already con-
vinced that constitutional interpretation, in Greve’s view, is just a game,
a means to support the various policies he prefers, his blithe acceptance
of decisions that he himself believes have no basis in the Constitution
should remove all doubt. In Greve’s vision, any decision, no matter how
it is reached, that restricts federal or state power is a good one, justified
by a vague reference to the failure of the Court to resurrect the discarded
and discredited jurisprudence of the Lochner era.

Lochner as Horizontal Federalism

Greve is no more persuasive when attempting to justify restrictions on
state power. It seems clear that what Greve would prefer is a resurrection
of Lochner, pure and simple. But he refrains from calling for this explic-
itly, recognizing in a moment of candor that “[t]he revival of substantive
economic due process is a libertarian pipedream.”60 Instead, in Federal-
ism’s Frontier, he suggests that the Court in Lochner and similar cases
created a doctrine of “horizontal federalism,” which prevented states
from exploiting one another.61 Greve recognizes that the Court is not
about to recreate the Lochner era and resurrect a fundamental right to
contract, as a means of protecting “horizontal federalism.” So he turns to
a second-best approach: federal preemption. Federal preemption, in
Greve’s view, is “a possible response to the abandonment of constitu-
tional and judicial injunctions [such as Lochner] against [s]tate aggres-
sion.”62 Thus, he advocates “a more robust judicial presumption to the
effect that congressional action in some field of interstate commerce
was intended to preempt [s]tate action.”63

Federal preemption is only a second-best approach for Greve because
it requires an exercise of federal power. In Greve’s ideal world, the world
of Lochner, the states would be directly precluded by courts from legis-
lating in a way that interfered with laissez-faire economic policies. Ab-
sent a return to that ideal world, Greve is willing to push for an aggres-
sive role for federal preemption. In doing so, he creates problems for his
entire argument, as explained above, because he has to accept a broad
regulatory power for the federal government in order to justify a broad
power of federal preemption.

The inconsistency and incoherence are somewhat amusing aspects of
Greve’s argument. The dangerous and disturbing part is his disdain for
democratic decisionmaking and his embrace of judicial overreaching.
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Preemption, at the end of the day, is all about statutory interpretation and
legislative intent. The basic rule is that if Congress wants to preempt a
field of regulation, it can, but if it does not want to do so, it need not. The
Constitution neither compels nor forbids preemption. It gives Congress
an option. The only role of any court, including the Supreme Court, is to
discern whether Congress meant to preempt a field or not. Given this re-
ality, the Court has on occasion expressed support for a clear statement
rule: it will find preemption only when Congress expresses preemptive
intent clearly in the statute.64

This rule creates an easy, workable approach that both the Court and
Congress can understand. It sends a clear message to Congress about
what is needed for preemption, which will ensure that Congress, not the
Court, will decide whether preemption is justified. It also creates a de-
fault rule against preemption, which limits federal authority and allows
room for state autonomy and action. For anyone interested in preserving
state authority and enhancing democratic decisionmaking, the clear
statement rule has much to commend it. Indeed, this helps explain why
conservatives such as Kenneth Starr favor a clear statement rule.65

The problem, of course, is that a clear statement rule might not lead to
as much preemption as Greve would like. And for this reason, he rejects
the clear statement rule. In so doing, he embraces an aggressive role for
courts and condones courts that create rather than discover a legislative
intent to preempt.66 The ends, to Greve, apparently justify the means. As
with the Tenth and Eleventh Amendment cases, as long as courts
reach the right political result, Greve is not going to fret over the details
of how they arrived there.

This is emblematic of Greve’s entire approach to constitutional in-
terpretation. While he chastises the Court for ignoring the commands
of the Constitution, he makes a mockery of constitutional interpreta-
tion with his endorsement of jerry-rigged and results-oriented interpre-
tations. He has little patience for the idea of judicial restraint, the no-
tion that Courts ought to give the benefit of the doubt to legislatures in
the absence of a clear constitutional command to the contrary. In so do-
ing, he conveys disdain for the democratic process. Yet that process is
at the heart of the Constitution itself, which provides a blueprint not for
rule by judges, but for a democracy. Greve obviously does not think
that the agenda that he and the “Leave-Us-Aloners” push would win on
the merits. If he did, he would not be so intent on twisting and contort-
ing the Constitution in an effort to encourage courts to impose his liber-
tarian fantasy upon the rest of us.
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Chapter 5

The Rise of Libertarian Federalism

After cataloguing the inconsistencies and logical flaws in Real Fed-
eralism, it is tempting simply to dismiss it. A scrambled egg is not

a swing set, as noted earlier, and constitutional federalism does not pro-
duce a libertarian utopia, no matter how many times Michael Greve says
it does.

We take Greve’s work seriously not because we believe his ideas war-
rant such serious consideration, but rather because the vision he lays out
in Real Federalism is being taken very seriously in legal circles. As de-
scribed below, his work has been lauded by a long list of prominent
scholars and policymakers including Attorney General John Ashcroft,
appellate judges Michael McConnell and William Pryor, and former
Gov. John Engler (R-Mich.). His vision of federalism has been pro-
moted by leading think tanks including the Cato Institute, the Heritage
Foundation, the Federalist Society, and the American Enterprise Insti-
tute (AEI), where Greve was hired after Real Federalism to create and
direct a new “Federalism Project.” Legal foundations such as Washing-
ton Legal Foundation and Pacific Legal Foundation have advanced
Greve’s vision through litigation simultaneously attacking federal and
state governmental authority. In sum, the libertarian vision of federalism
and the U.S. Constitution promoted by Greve in Real Federalism is hav-
ing considerable influence, and this vision is helping divide Americans
over the topic of federalism.

Playing Partisan Politics With Federalism

Dividing Americans over federalism is exactly what Greve intended
in writing Real Federalism. The rapid growth of the federal government
over the last half of the 20th century provided fertile ground for the
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emergence of federalism as a potent political issue. President Ronald
Reagan declared famously that big government is “the problem not the
solution.”1 President William J. Clinton just as famously declared that
“the era of big government is over.”2 President Reagan issued a federal-
ism Executive Order in 1986 emphasizing the importance of the division
of responsibilities between the national government and the states.3

President Clinton issued his own in 1999 that in many respects mirrors
his predecessor’s language.4 While Presidents Reagan and Clinton dis-
agreed about many details of federalism, they, and until recently, just
about everyone, agreed on two things: federalism is about ensuring that
the states play an important role in our governmental structure and feder-
alism is, in theory at least, a neutral principle: states were free to reach
liberal or conservative outcomes with any power devolved to them.

Greve’s book was written specifically to convince political conserva-
tives to abandon these two accepted premises. Federalism, Greve says in
his book, “must be an ideological affair.” It “is not about means, but
about ends; not about reinventing government, but about relimiting it.”5

He thus implores his “conservative friends” to “get over” their “terribly
sentimental” attitudes “about the virtues of state government.”6 He criti-
cizes the Republican party’s “shift to a foolish ‘devolution’ agenda that,
far from re-empowering citizens, merely shifts the terms of the intergov-
ernmental conspiracy in the states’ favor.”7 He writes: “[T]he state-sov-
ereignty perspective is not a partial view of federalism but an upside
down view. It does not simply slight federalism’s competitive dimension
but replaces competition with a cartel.”8 He even goes so far recently as
to “denounce the states as real federalism’s real enemies.”9

The Libertarian Constitution

Real Federalism did not arise in a vacuum. It is an outgrowth of radi-
cal libertarian scholarship that began emerging two decades ago, most
prominently in the work of University of Chicago law professor Richard
Epstein. Epstein laid much of the intellectual groundwork for Greve’s
book in a 1987 article in the Virginia Law Review where he argued that
the “affirmative scope of the commerce power should be limited to those
matters that today are governed by the dormant [C]ommerce [C]lause:
interstate transportation, navigation and sales.”10 In 1996, Epstein called
for the U.S. Supreme Court to overrule “with a single blow” every Com-
merce Clause case decided by it since 1787.11

Like Greve, Epstein argues for the Court to give a “one-two punch” to
“reduce the effective size of government at both levels.”12 Explicitly
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seeking a return to the Lochner era, Epstein has also argued for the
Court to enforce “restrictions on state regulation through the Con-
tracts Clause and the Fourteenth Amendment, which have received
narrow interpretations for so many years.”13 Even more famously,
Epstein argued in his 1985 book Takings, Private Property, and the
Power of Eminent Domain, that “many of the heralded reforms and
institutions of the [20th] century” including zoning, rent control, work-
ers’ compensation law, environmental protections, and even progres-
sive taxation are “constitutionally infirm or suspect.”14

Epstein’s work has helped spawn an entire narrative of a “Constitu-
tion in exile.” This narrative puts as its foil not the Earl Warren Court
and its activism, but rather the Franklin D. Roosevelt Court and its
overturning of the Lochner era.15 Prof. Cass Sunstein describes this
narrative as follows:

The American constitutional system functioned well, and just as it
was supposed to, between the founding and about 1936. In that period,
Congress had sharply limited powers. The “nondelegation doctrine”
banned Congress from giving broad discretion to the executive branch.
The “takings” clause protected property rights against governments.
Freedom of contract was safeguarded by both the contracts clause and
the due process clause, which banned maximum-hour and minimum-
wagelegislation.Butinthelate1930s,the[F]ramers’carefulhandiwork
collapsed. Itdidsowhen the [Court] capitulated to the mob, in the form
of Franklin Delano Roosevelt and the New Deal. As a result, the real
Constitutionwassentintoexile.TheWarrenCourtextendedthedamage
totheConstitutionbysubstitutingasetofprinciplesofitsownchoosing.
America’s Constitution—the pre-New Deal Constitution—remains to
be restored by jurists, legal thinkers, and others who care about it.16

Libertarians like Epstein are open in their support of judicial activism
in order to advance their legal agenda. As Epstein readily admitted in
Takings, implementing a return to the pre-New Deal powers of the fed-
eral and state governments would require “a level of judicial interven-
tion . . . far greater than we have ever had.” In the words of James
Huffman, the Dean of Lewis and Clark Law School: “[L]iberty is too
important to be sacrificed to an abstract commitment to judicial re-
straint.” Huffman warned the Heritage Foundation in 1993 that “the
Reagan revolution will come to nothing” if “judges sit on their hands in
the name of a simplistic theory of judicial restraint.”17

While this narrative of a “Constitution in exile,” and the judicial ac-
tivism necessary to fuel it, has been dismissed in whole or in part by
leading conservatives including Justice Antonin Scalia, Robert Bork,
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and Charles Fried,18 it has developed a cult-like status in certain circles.
As early as 1984, the Heritage Foundation touted Epstein for a seat on
the Court. In 1985, an official in the Reagan Administration noted that
“Epstein’s ideas have begun to gain currency . . . a movement is form-
ing around . . . a lot of the thoughts he’s been in the forefront of promot-
ing.”19 This fervor for judicial activism and radical libertarian ideas has
only increased in recent years. For example, 20 years ago, Epstein was
virtually alone in openly calling for Lochner’s return; he is now joined
by a justice on the California Supreme Court20 and a growing list of ac-
ademic disciples.21

Nor was Greve the first to argue that federalism could be used as a ve-
hicle for advancing a libertarian agenda. Clint Bolick of the Institute for
Justice did this in 1993 in his book Grassroots Tyranny.22 By 1997, U.S.
News and World Report noted that an increasing number of proponents
of devolving power to the state were coming to believe “that devolu-
tion’s ultimate goal is not to transfer power to state government but to
strip power from government entirely.”23

Shortly before Greve’s book was published, the Heritage Founda-
tion’s Adam Thierer wrote The Delicate Balance: Federalism, Inter-
state Commerce, and Economic Freedom in the Technological Age,
which compared the views of “libertarian federalists” such as Epstein
and Bolick with “state sovereignty textualists” such as Prof. Lino
Graglia and Justice Scalia.24 As the Cato Institute’s Robert Levy noted in
a review of Thierer’s book, Thierer suggests that “conservative federal-
ism may be moving in a libertarian direction.”25 Levy found it “revealing
and welcome” that the “proudly conservative” Heritage Foundation
would publish such a book.26

The Reception for Real Federalism

The reception generated by Real Federalism indicates that enthusi-
asm for Greve’s libertarian federalism goes far beyond Heritage and
Cato. The back cover of Real Federalism contains glowing acclaim
from U.S. Attorney General John Ashcroft, who called Real Federalism
an “important book” that “shows how legislators who truly respect fed-
eralism can help to restore constitutional limits to federal power.”
Three-term governor of Michigan Engler “highly recommend[ed]”
Greve’s book to “fellow governors and other state policymakers.” And
now-Judge McConnell praised Greve’s “excellent book” which “ex-
plores the real promise of federalism and why current constitutional doc-
trine falls short.”
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As noted earlier, AEI not only published Real Federalism, they hired
Greve to direct their Federalism Project. AEI is one of the largest think
tanks in the nation with an annual budget of more than $18 million. More
than 20 AEI fellows hold prominent positions in the second Bush Ad-
ministration, and President George W. Bush himself has addressed AEI
functions.27 Greve’s position as head of AEI’s Federalism Project gives
him a large microphone with which he can disseminate his ideas on fed-
eralism and constitutional law. He produces a bi-monthly newsletter on
federalism topics and publishes regularly in law journals and popular
publications like the Wall Street Journal, the Los Angeles Times, the Na-
tional Review, and the Weekly Standard.28

Perhaps most importantly, Greve’s antigovernment vision of federal-
ism is now being litigated in courts around the country by a well-funded
collection of legal foundations including Pacific Legal Foundation and
Washington Legal Foundation, both of whom join Greve in advocating
against both federal and state power to address problems such as envi-
ronmental protection.29 The Cato Institute, of which Greve is a board
member, launched an amicus curiae project after Real Federalism was
published as part of an effort “to remind the [Court] that government has
delegated, enumerated, and limited powers.”30 Since that time, Cato has
filed briefs arguing that the federal government lacks constitutional au-
thority to prevent violence against women, to regulate interstate
wetlands, and to protect endangered species.31 Like Greve, Cato is
equally opposed to most government initiatives at the state level and it
has in recent years filed briefs opposing state action to prevent tobacco
deaths, to ban handguns, and to promote racial diversity.32

Finally, it bears noting that individuals with a vision of the Constitu-
tion that matches Greve’s in its radicalism are winning lifetime appoint-
ments to the federal appellate bench in disproportionate numbers. As
noted in the next part of this book, exactly one state Attorney General,
former Alabama Attorney General Pryor, has argued for a radical reduc-
tion in federal power along the lines advocated by Greve, and for an in-
terpretation of federalism “with a bias against government activism at all
levels.”33 Pryor was nominated and then recess appointed to the U.S.
Court of Appeals for the Eleventh Circuit by President Bush. The out-
side counsel making these arguments on Pryor’s behalf was typically
Jeffrey Sutton, a private-firm lawyer from Ohio who now sits on the U.S.
Court of Appeals for the Sixth Circuit. D. Brooks Smith, who told the
Federalist Society as a sitting judge that the Commerce Clause was in-
tended by the Founders only “to permit the national government to elim-
inate trade barriers,” sits on the U.S. Court of Appeals for the Third Cir-
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cuit.34 President Bush’s nominee to the U.S. Court of Appeals for the
Ninth Circuit, William G. Myers III, filed a Court brief arguing that the
federal government lacked Commerce Clause authority to protect the
waters and wetlands that serve as habitat for migratory birds.35

Perhaps most disturbingly, President Bush has nominated California
Supreme Court Justice Janice Rogers Brown to the U.S. Court of Ap-
peals for the District of Columbia Circuit, and Brown’s name has been
featured prominently on “short lists” for potential Bush Court nomi-
nees.36 Brown is to our knowledge the only sitting judge in America to
openly yearn for judicial activism and a return to Lochner-era review of
economic regulations.37 Two decades ago, when Epstein began openly
advocating for judicial activism and a return to Lochner, it was widely
viewed as ending Epstein’s hopes at being nominated to the Court.38

That Brown, who cites Epstein regularly and openly espouses nearly
identical views, could now be on any short lists for the Court is a disturb-
ing indicia of the ascendancy of the ideas that animate Real Federalism.

Greve and the Court

The real question, of course, is not whether think tanks and legal foun-
dations agree with Greve, it’s what the Court thinks of his work, or more
precisely, of the legal arguments being advanced by others in the courts
that track his theories. Greve recognizes this in his declaration that feder-
alism’s future “hangs on a pattern of cooperation between the Court and
political constituencies.”39 If the Court does not act, Greve says, his vi-
sion of “federalism is dead and will remain dead.”40

Greve advocates that the “Leave-Us-Alone” coalition provide the
Court with a constituency for actively limiting government power
through a radically changed version of federalism jurisprudence. “The
restoration of more robust, enumerated constraints requires a more hos-
pitable political climate. The time must be right, and that means that
some political force must find the constraints sufficiently useful to sup-
port their restoration. The Court needs help. Federalism needs a con-
stituency.”41 Greve admits that his proposed collaboration between the
Court and “Leave-Us-Aloners” may seem “crass” and “unlikely, even
odd” because “when the [Court] looks to the prevailing winds, it looks
to elite culture, not the demands of the unwashed.”42 Likewise, many of
the antigovernment organizations that make up the “Leave-Us-Alone”
coalition are suspicious of the elite Court. Nonetheless, Greve urges
each side to “overcome its deep distrust of the other.”43 As Greve puts
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it: “Both sides have more room for cooperation than they think they do,
and that room defines the realm of future federalist possibilities.”44

On the surface, the Court’s federalism jurisprudence gives credence
to the possibility that such a “crass” collaboration is actually possible.
Several prominent commentators have noted that the Court’s federalism
cases during the last decade or so are simultaneously aggressive in strik-
ing down exercises of federal power under the Commerce Clause and §5
of the Fourteenth Amendment and in striking down exercises of state
power under the Supremacy Clause and other constitutional provi-
sions.45 As Greve desires, the combined effect of these doctrinal devel-
opments makes it more difficult for any level of government to address
problems such as environmental degradation.

This curious pattern of rulings has led many to question the genuine-
ness of the Court’s commitment to federalism. An alternative explana-
tion, of course, is that the Court is committed to the libertarian vision of
federalism being promoted by Greve and his colleagues. For several rea-
sons, however, it seems both hasty and overly simplistic to conclude
from this pattern that the Court is advancing Greve’s agenda. As an ini-
tial matter, the Court has taken only baby steps on the way to Greve’s
proposed constitutional revolution. To conclude from these baby steps
that the Court has any interest in following Greve anywhere close to the
bottom of his rabbit hole is too presumptuous for our liking.

The Court’s written opinions, moreover, provide scant support for
Greve’s thesis. The Court’s rulings on federal power have all been re-
plete with praise for the states and sonnets about the need for decentral-
ization and local control. Greve calls this “faux federalism,” and says the
Court needs a “change in perspective” but none seems likely, at least in
the 80-year-old Chief Justice William H. Rehnquist, who has been the
Court’s driving force in promoting federalism since his lone dissent in
1975 in Fry v. United States.46 It seems implausible to think that the Jus-
tices would assert the need for state dignity and power as a launching pad
for an effort to undermine state power. The Court’s rulings striking down
state initiatives are similarly free of any of Greve’s rhetoric about the
need to discipline the states.47 While the Court has not yet fully appreci-
ated the federalism-stifling effect of their preemption and dormant Com-
merce Clause rulings, there is no evidence that they share Greve’s view
of the states as the enemy of federalism.

Finally, as detailed below, some of the Court’s more recent federalism
decisions indicate movement on the Court away from Greve’s libertar-
ian federalism. In recent preemption and the dormant Commerce Clause
cases, for example, Justice Clarence Thomas and Justice Scalia have in-
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dicated a willingness to recognize the need for state regulatory innova-
tion, in contradiction to Greve’s desire to discipline the States.48 Justice
Sandra Day O’Connor also appears to now be listening to the states in
their call for moderation in stripping the federal government of needed
authority, at least under §5 of the Fourteenth Amendment.49

In short, it seems more reasonable to think that the Court will continue
to move in the direction of listening to the states in defining federalism
than it is to worry that the Court will make dramatic moves in Greve’s di-
rection. It is with that hope in mind that we turn to the law of federalism.
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PART THREE



Chapter 6:

The Voice of the States: An Overview

Having described what federalism is, and is not, in the first two parts
of this book, we turn now to the most important question: what

should federalism jurisprudence look like? To answer this question, we
examine briefs prepared by state attorneys general and filed by the states
in recent constitutional cases. These briefs, known as amicus briefs or
friend-of-the-court briefs because the states were not parties in the cases,
provide the U.S. Supreme Court with the states’ unique and vital per-
spective on federalism issues.

As noted in the introduction, there is no magic to be found in these
briefs. State briefs often are filed under a time crunch and are designed to
help win particular cases with idiosyncratic facts; at times they reflect
these limits on their form. States also rarely speak unanimously on any
topic, and at times states file competing briefs in the same case. In such
cases, distilling the voice of the states can be a challenge.

There nonetheless emerges from a review of the states’ briefs broad
consensus over what the Court is getting right and getting wrong about
federalism. In a nutshell, the states view the Court’s federalism like
Goldilocks viewed the Three Bears’ porridge: the Court is too hot in
some areas, too cold in others, and getting it just about right in a final
few places.

The Court is too hot, according to the states, in limiting federal power
under the Commerce Clause. Most dramatically in a brief filed by 36
state attorneys general in support of the federal Violence Against
Women Act (VAWA), the states have passionately argued about the need
for a federal role in helping solve national problems such as gender-mo-
tivated violence. Federalism, the states have argued, is not well pro-
tected by formalistic rules that prevent a federal role where one is plainly
needed, and where the federal role is supported by an appropriately def-
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erential reading of the Congress’ Commerce Clause authority. The
Court disregarded the states’ views and struck down an important part of
the VAWA as beyond federal Commerce Clause power, prompting Jus-
tice David H. Souter to note in dissent the irony that “the [s]tates will be
forced to enjoy the new federalism whether they want it or not.”1 The
states’ view on the appropriate scope of the Commerce Clause is the
topic of Chapter 7.

The too cold areas of federalism, according to the states, are the
Court’s doctrines under the so-called dormant Commerce Clause and
the Supremacy Clause. As discussed in Chapters 8 and 9 below, the
Court frequently employs these doctrines to strike down social and eco-
nomic experimentation by the states, based on its conclusion that the
states’ initiative conflicts with a federal statute or interferes with inter-
state trade. These doctrines—long expanded beyond their textual justifi-
cations—have become even more federalism-stifling over the past 15
years. It is here where the voice of the states is most unified, strong, and
powerless to date in moving the Court.

The strength of the states’ position in favor of state experimentation is
surprising in at least one respect. Dormant Commerce Clause cases are
supposed to pit states against states. The Court created the negative or
“dormant” Commerce Clause to protect against the economic
balkanization that could occur if states were allowed to discriminate
against the commerce of other states. But when they have participated in
recent cases, the states purportedly discriminated against have sup-
ported the state that is alleged to have engaged in discrimination. In most
dormant Commerce Clause cases over the last 15 years, not a single state
supported striking down the law of the allegedly discriminatory state.
The Court is plainly creating problems for the states under the dormant
Commerce Clause, not solving them.

The Court has gotten it just about right, according to the states, in its
jurisprudence under §5 of the Fourteenth Amendment, the Eleventh
Amendment, and the Tenth Amendment. Questions regarding §5 of the
Fourteenth Amendment and the Eleventh Amendment often form dif-
ferent sides of the same coin: Congress uses its §5 authority in modern
times mainly as a vehicle for trumping the Eleventh Amendment immu-
nity enjoyed by the states against certain suits for money damages. As
chronicled in Chapter 10, the states’ position in both §5 and Eleventh
Amendment cases appears to act as a good bellwether for results before
the Court. States have, in general, supported a broad interpretation of
Eleventh Amendment immunity with considerable success before the
Court. More recently, a majority of states supported Congress’ power
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under §5 to trump state immunity and again had success before the
Court in Tennessee v. Lane.2

The states’ success in commandeering cases under the Tenth Amend-
ment has been more spotty—they have sometimes gotten more protec-
tion than they wanted, sometimes less—but, as detailed in Chapter 11,
the states generally have supported the Court’s creation and application
of the anti-commandeering principle first established by the Court in
1992 in New York v. United States.3

The states’ briefs on particular federalism issues represent an impor-
tant measure of the Court’s success in these doctrinal areas. But more
important than the individual parts of the states’ voice is the collective
whole, which we believe captures the best of what federalism has to of-
fer modern Americans. The states care deeply about federalism and they
view the Court as an essential bulwark that can protect the states against
threats to their critical role in our federal republic. This explains their
support for the Court’s immunity and commandeering jurisprudence.
The Court errs, according to the states, when it inappropriately con-
cludes that to protect the states it must limit the ability of the federal
government to play a role in addressing national problems. The Court
errs even more seriously in ignoring the states’ pleas for reform of ju-
dicial doctrines under the Supremacy Clause and the dormant Com-
merce Clause that inappropriately limit state experimentation.

In short, the states are asking the Court to redefine federalism. They
seek a federalism jurisprudence that is more about protecting the critical
structural role states play in our federal system and about the Court’s
“grave responsibility”4 to protect state experimentation and less about
limiting government power at all levels. We believe that the states offer
the Court a view of federalism and the protection of state sovereignty
and prerogatives that is both workable and true to our constitutional text,
structure, and history. The Court has much to learn from the states about
federalism, if it would only listen.
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Chapter 7

Overprotecting Federalism Under the
Commerce Clause

It is, then, not the least irony of these cases that the [s]tates will be
forced to enjoy the new federalism whether they want it or not.

—Justice David H. Souter1

It might surprise some people to learn that the U.S. Constitution does
not confer upon Congress a general police power to protect the public

interest. Instead, Congress has enacted our national environmental safe-
guards and most other health, safety, and public welfare laws by invok-
ing its authority to address interstate commerce under Article I, §8,
Clause 3, which empowers Congress to “regulate Commerce with for-
eign Nations, and among the several States.”

Even some of our basic civil rights statutes, which you might expect to
be rooted in the Equal Protection Clause of the Fourteenth Amendment,
are actually based on the Commerce Clause. For example, the Civil
Rights Act of 1964 prohibits racial and religious discrimination by pri-
vately owned motels, restaurants, and other businesses that serve the
public. In Heart of Atlanta Motel, Inc. v. United States,2 the U.S. Su-
preme Court upheld this statute as an appropriate exercise of Commerce
Clause power, expressly sidestepping the issue of whether the law could
be justified under the Equal Protection Clause, which applies only to
state action, not private conduct.

How solid is this Commerce Clause foundation? Racially segregated
motels and lunch counters, commonplace in many areas during the first
half of this century, now seem unthinkable. But consider this twist. Sup-
pose a motel charged African-American patrons $81 per night for a
room, but everyone else $80. Or suppose it imposed nominally higher
charges on the basis of religion, gender, or disability. In Heart of Atlanta
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Motel, the Court upheld the application of our civil rights laws to a motel
that refused altogether to serve African Americans. Accordingly, it
could rely on evidence showing that such blanket discrimination sub-
stantially impeded interstate travel and uphold the federal ban as a valid
effort to promote interstate commerce. Could a motel owner avoid the
Court’s ruling by arguing that these federal laws are unconstitutional as
applied to a nominal but discriminatory difference in price, citing the
lack of evidence that a slightly higher charge would substantially curtail
interstate commerce?

Ten years ago, this concern would have been dismissed as fanciful.
The Court had given broad latitude to Congress under the Commerce
Clause, going decades without striking down a federal law as outside its
scope. It also ruled that Congress may regulate an entire class of activity
that significantly affects interstate commerce without carving out de
minimis exceptions of the kind described in our hypothetical.3 Most ob-
servers would have expected the Court to find Commerce Clause author-
ity to impose a ban on racially motivated, nominal price differences as
part of an overall prohibition on discrimination by private businesses.

But in a 1995 case called United States v. Lopez,4 the Court surprised
just about everyone by striking down a federal law banning gun posses-
sion near schools as outside the scope of the Commerce Clause. Five
years later, in United States v. Morrison,5 the Court invalidated portions
of the federal Violence Against Women Act (VAWA), again concluding
that the regulated activity did not have an adequate impact on interstate
commerce to justify the law under Congress’ commerce authority.

Drawing on these precedents, in May 2004 a federal appeals court
held that the federal Americans With Disabilities Act (ADA) could not
be applied to prohibit a $2.00 fee charged by the state of Missouri for
placards that allow the disabled to use parking places designated for the
handicapped. In Klingler v. Director, Department of Revenue,6 the court
assumed, arguendo, that the fee violated the ADA, but struck down the
ADA’s application to the fee as unconstitutional because the record
failed to show that the fee would appreciably deter the disabled from go-
ing to stores or otherwise engaging in commerce. The court expressly
distinguished Heart of Atlanta Motel because the refusal to serve Afri-
can Americans in that case “block[ed] a great number of potential eco-
nomic transactions,” whereas the placard fee was unlikely to deter peo-
ple from shopping or otherwise engaging in commerce.7

Returning to our hypothetical, could Klingler be extended to other
forms of discrimination and prevent Congress from using its Commerce
Clause authority to ban discriminatory nominal price disparities unless
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it showed that the price difference would actually influence purchasing
decisions? If Congress is prevented from regulating an entire class of ac-
tivities due to the effect of the class on commerce, and is instead required
to show a significant effect on commerce by every action within the
class (for example, the imposition of a nominal placard fee), many appli-
cations of our civil rights laws and other federal protections could be
called into question.8

Commerce Clause challenges under Lopez and Morrison implicate
many other important protections. Four recent decisions by the largest
federal appeals court in the country, the U.S. Court of Appeals for the
Ninth Circuit, prove the point, with the court invalidating federal author-
ity to impose restrictions on the medical use of marijuana,9 the prescrip-
tion of lethal drugs for terminally ill patients,10 the possession of child
pornography,11 and the possession of machine guns.12 Most federal
health, safety, and public welfare laws also are rooted in Congress’
Commerce Clause authority.

The issue transcends political boundaries and sometimes results in
seemingly ironic role reversals. In three of the four recent Ninth Circuit
cases, judges appointed by Democratic presidents applied Lopez and
Morrison aggressively to strike down assertions of federal authority,
while judges appointed by Republican presidents argued for more ex-
pansive federal authority.13

To understand how we have arrived at this state of affairs, we need to
examine Commerce Clause jurisprudence more carefully, in particular
Lopez and Morrison. As we shall see, the voice of the states in these
cases provides insightful guidance on how to avoid the slippery slope
of improperly disabling Congress from enacting needed legislation un-
der the Commerce Clause.

The Pre-Lopez Evolution

Congress exercised its power under the Commerce Clause relatively
rarely in the formative years of our Republic, but two early rulings, both
written by Chief Justice John Marshall, established broad regulatory
power for Congress. In an 1824 case called Gibbons v. Ogden,14 the
Court upheld a federal statute regulating ferry service between New
York and New Jersey, insisting that the Commerce Clause power is
“complete in itself, may be exercised to its utmost extent, and acknowl-
edges no limitations, other than those that are prescribed in the Constitu-
tion.” The Court subsequently referred to Gibbons as “the opinion that
first staked out the vast expanse of federal authority over the economic
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life of the new [n]ation.”15 Marshall’s opinion five years earlier in
McCulloch v. Maryland16 provided a sweeping interpretation of the
Constitution’s Necessary and Proper Clause, famously declaring: “Let
the end be legitimate, let it be within the scope of the constitution, and all
means which are appropriate, which are plainly adapted to that end,
which are not prohibited, but consist with the letter and spirit of the con-
stitution are constitutional.”17

During the Lochner era, known primarily for the Court’s illegitimate
invocation of the Due Process Clause to invalidate state regulations, the
Court also changed course under the Commerce Clause and aggres-
sively struck down assertions of federal authority. Applying formalistic
distinctions, the Court ruled that Congress could not use the Commerce
Clause to regulate production, manufacturing, and mining because these
activities were technically distinguishable from commerce, even though
they plainly are necessary to commerce.18 The Court also held that Con-
gress could not regulate activities that had only an indirect effect on in-
terstate commerce.19

The Lochner era ended in 1937 when the Court rejected a due process
challenge to state minimum wage laws.20 The Court contemporaneously
began to abandon rigid notions of Congress’ Commerce Clause author-
ity, and it rejected the distinction between direct and indirect effects on
commerce.21 These doctrinal changes accompanied great societal
changes, including a shift to a single national economy that prompted
calls for federal controls, as well as tremendous technological advances
that launched us into the space age.

The doctrinal transformation was dramatic. Prior to 1937, for exam-
ple, the Court held that Congress could not regulate a manufacturing alli-
ance that controlled roughly 98% of U.S. sugar refining capacity, or re-
strict wide-ranging business conspiracies, or control membership in la-
bor organizations.22 After the Lochner era, the Court abandoned these
rigid limitations and permitted far greater Commerce Clause regulation,
allowing Congress to keep pace with the rapid industrial development
and other monumental changes during the 20th century.

In its post-Lochner era cases, the Court made clear that in determining
whether federal regulation of local activity falls within the Commerce
Clause authority, a court must consider not just the effect of the specific
local activity at issue, but the entire collective effect of all similar local
activity on interstate commerce.23 Under this “aggregation” principle, a
court asks whether the regulated class of activities as a whole substan-
tially affects interstate commerce.24 Moreover, the Court repeatedly has
ruled that the inquiry must afford Congress considerable deference be-
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cause the Constitution delegates the commerce authority to Congress,
and because legislatures have a greater institutional competence than the
courts to make this kind of empirical judgment.

The collective result of the post-Lochner era developments is that the
Commerce Clause, complemented by the Necessary and Proper Clause,
authorizes a federal law as substantially affecting interstate commerce
“if there is any rational basis for such a finding.”25 And for some 50 years
after the end of the Lochner era, the Court did not strike down a single
federal law as outside the Commerce Clause authority.

Some might complain that Commerce Clause case law since the New
Deal authorizes many congressional enactments that were not specifi-
cally contemplated by the Founders. The critical interpretive inquiry,
however, is not the subjective intent of any particular Founder, but the
objective meaning of the words used in our basic charter. Although the
Founders could not have anticipated the revolutionary changes in tech-
nology, communications, and our national economy that occurred, they
ratified a Commerce Clause capacious enough to allow for many new
applications to unforeseen circumstances. As noted by Alexander Ham-
ilton: “[N]othing is more common than for laws to express and effect,
more or less than was intended.”26 Justice Antonin Scalia has recognized
as much with respect to statutes, stating “the fact that a statute can be ap-
plied in situations not expressly anticipated by Congress does not dem-
onstrate ambiguity. It demonstrates breadth.”27 If true for statutes, this
insight is even more true for our Constitution, which, in the oft-quoted
words of Chief Justice Marshall, does not “partake of the prolixity of a
legal code,” but instead by its nature requires only that “its great outlines
should be marked, its important objects designated, and the minor ingre-
dients which compose those objects, be deduced from the nature of the
objects themselves.”28

A School Gun Case Cracks the Door

In addition to our nation’s environmental and civil rights laws, most
federal criminal laws rest on Congress’ Commerce Clause authority.
And it was a case involving a federal criminal conviction for gun posses-
sion, Lopez, that ushered in a new era in Commerce Clause analysis.

Alphonso Lopez Jr., was a student at Edison High School in San Anto-
nio, Texas. He was convicted of violating the federal Gun-Free School
Zones Act by possessing a concealed .38 caliber handgun within 1,000
feet of a school. According to Lopez, another person had given him the
gun so that Lopez could deliver it to a third person who planned to use it
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in a “gang war.” A federal district court sentenced Lopez to six months
in prison and two years of supervised release.

Applicable state law was not silent on the subject. State officials
charged Lopez with violating the Texas Penal Code, which makes it a
felony for a person to carry a firearm at an educational institution. The
state charges were dismissed, however, after a federal grand jury in-
dicted Lopez for violating federal gun law.

The Lopez case eventually reached the Supreme Court, which invali-
dated the Act as outside the scope of Congress’ Commerce Clause au-
thority. Its analysis was predicated on two key rulings. First, the Court
held that the aggregation principle—which, as noted above, allows a
court to consider the cumulative effect of all similar activities in evaluat-
ing whether the regulated activity substantially affects interstate com-
merce—applies only to activities that are commercial or economic in na-
ture. Because mere gun possession is not a commercial activity, the
Court ruled, the Act could not be upheld by considering the aggregated
economic effects of all similar activities regulated by the Act.29

Second, the Lopez Court rejected the government’s argument that gun
possession near schools substantially affects interstate commerce be-
cause the cost of violent crime is substantial and because guns threaten
the educational process and thus ultimately impair national productivity.
The Court concluded that these rationales had no limiting principle and
could authorize federal regulation of virtually any activity. Accepting
this attenuated chain of causation, in the Court’s view, could “‘obliterate
the distinction between what is national and what is local.’”30 The Court
was unwilling “to pile inference upon inference in a manner that would
bid fair to convert congressional authority under the Commerce Clause
to a general police power of the sort retained by the [s]tates.”31

Importantly, the Lopez Court did not overrule any prior Commerce
Clause precedent, citing with approval the entire post-Lochner era line
of cases.32 And in analyzing the constitutionality of the federal gun ban,
it applied the deferential test of whether Congress had any rational basis
for concluding that gun possession at schools substantially affected in-
terstate commerce.33 It declined to accept the government’s justifica-
tions for the Act, however, in part because neither the government nor
the dissent could identify any activity that Congress could not regulate
under those justifications.34
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The (Small) Voice of the States

A very small coalition—comprising the states of Ohio and New
York and the District of Columbia—filed an amicus brief defending the
federal school gun ban.35 Unlike the Lopez majority and the Justices An-
thony M. Kennedy-Sandra Day O’Connor concurrence, this coalition
does not view the gun ban and similar federal laws as an unfortunate in-
trusion into areas of state concern. Instead, they made clear that due to
the increasing frequency and severity of violence in schools, this prob-
lem was stretching to the breaking point the combined resources of
state and local law enforcement authorities, and they welcomed federal
efforts in this area to supplement state efforts.36

These amici states acknowledged that it might seem paradoxical for
states to support the federal authority asserted in Lopez, but they argued
there is a close nexus between the protection of public safety from gun
violence and interstate commerce, and that Congress need not make ex-
press findings of the connection so long as the Court can posit a rational
basis that would support the requisite connection to interstate com-
merce.37 The state amicus brief concluded with soaring rhetoric empha-
sizing that joint federal and state efforts to protect public safety through
law enforcement represent “the [n]ation’s classic traditions of coopera-
tive federalism.”38

The small coalition of states supporting federal authority in Lopez
would not stay small for long. Just a few years later, in Morrison,39 a
large majority of states would be unified in supporting federal authority
under the Commerce Clause to regulate domestic violence through the
VAWA. Unfortunately, the Court would turn a deaf ear to their plea.

A School Rape Case Cracks the Door Further

Pundit George Will’s crystal ball must have been cloudy the day he
wrote his July 14, 1994, column for the Washington Post pooh-poohing
the VAWA. He directed special ridicule at a provision designed to pro-
mote respectful treatment of women college students, labeling it “a
monument to the feminist fiction that . . . women students risk life and
limb” on college campuses.40 Just months later, an 18-year-old freshman
phoned her mother to say she was brutally raped by two fellow students
in a dorm room. She would become the first person to sue under the Act,
filing the case that would decide its constitutionality.

Christy Brzonkala’s story is nothing short of nightmarish.41 In the fall
of 1994, she enrolled at Virginia Polytechnic Institute, commonly
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known as Virginia Tech, in Blacksburg, Virginia. Early on in her first

year, Brzonkala and another female student met Antonio Morrison and

James Crawford, both members of the school’s acclaimed football team.

According to Brzonkala, within 30 minutes of that first meeting, the two

men raped her. She claims that after the four students talked for a few

minutes in one of the dorm rooms, Brzonkala’s friend and Crawford left.

Morrison immediately asked Brzonkala if she would have sex with him.

She twice told him “no,” but Morrison persisted. As Brzonkala got up to

leave, Morrison grabbed her, threw her on a bed, pushed her down by the

shoulders, and raped her. Crawford then returned to the room, ex-

changed places with Morrison, and raped her. When Crawford finished,

Morrison raped her a third time. Following the assault, Brzonkala be-

came severely depressed and eventually attempted suicide. She later

withdrew from Virginia Tech for that academic year.

In early 1995, Brzonkala filed a complaint against Morrison and

Crawford under the university’s Sexual Assault Policy. At an adminis-

trative hearing, Morrison admitted that Brzonkala had twice told him

“no,” and that he had sex with her anyway. The committee found insuffi-

cient evidence to take action against Crawford, but found Morrison

guilty of sexual assault and suspended him for two semesters. Morrison

appealed the suspension, but the dean rejected the appeal. The school

subsequently held a second hearing on the matter, a proceeding

Brzonkala viewed as riddled with procedural irregularities.42 Morrison

was again suspended, but he appealed and, without notice to Brzonkala,

the school ultimately set aside the suspension, requiring instead that he

attend a one-hour sensitivity training session. When Brzonkala learned

that Morrison would return to campus for the fall 1995 semester, she

feared for her safety and dropped out. Brzonkala believes the ultimate

outcome resulted from a coordinated university effort to allow Morrison

to play football in 1995.

In December 1995, Brzonkala filed suit alleging, among other things,

that Morrison and Crawford violated the VAWA, because their attack

was motivated by gender animus. The VAWA, enacted in 1994 by over-

whelming bipartisan majorities, creates a federal civil cause of action

against anyone “‘who commits a crime of violence motivated by gen-

der.’”43 The federal government intervened in the case to defend the con-

stitutionality of the Act, and the matter ultimately reached the Court

styled as United States v. Morrison.
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The Growing Voice of the States

Although the Commerce Clause analysis in Lopez was expressly
grounded in a concern for preserving the appropriate role of the states in
our federal system, fully 36 states filed a friend-of-the-court brief in
Morrison arguing that Congress has authority to enact the VAWA.44

Only a single state, Alabama, asked the Court to strike down the law.45

The 36-state coalition began its brief by observing that the National As-
sociation of Attorneys General supported the reauthorization of the
VAWA. They argued that Congress’ extensive findings showed that vio-
lence against women substantially affects interstate commerce, a con-
clusion supported by many other reports and the states’ own experience.
They stressed that this violence lowers productivity, increases health
care costs, and imposes $3 billion to $5 billion in costs on businesses due
to absenteeism and other direct consequences. They also stressed that
large numbers of rape victims are fired or forced to quit their jobs after
the crime, and that homicide is the leading cause of death for women in
the workplace.

The state coalition also agreed with congressional findings that ex-
isting state-law remedies, while substantial and improving, are still in-
adequate. These findings were based on studies conducted by 21 state
task forces concluding that state reform efforts do not sufficiently ad-
dress gender-based violence. They argued that the VAWA’s civil rem-
edy complements state efforts and thus reinforces, rather than under-
mines, cooperative federalism, in the same way as parallel state-fed-
eral remedies for racial and other discrimination.46

The Ruling

On May 15, 2000, the same five-Justice majority that struck down the
federal gun possession law in Lopez ruled that the VAWA’s civil remedy
provision goes beyond Congress’ Commerce Clause authority. The
Court began its analysis by noting that gender-motivated crimes “are
not, in any sense of the phrase, economic activity.”47 Although the Court
expressly declined to embrace an absolute rule against aggregating the
affects of any noneconomic activity, it observed that it has upheld fed-
eral regulation of intrastate activity only where the activity is economic.
While the VAWA was well supported by numerous congressional find-
ings regarding the effect of gender-based violence on interstate com-
merce, the Court concluded that these findings did not justify the VAWA
because they relied on the same method of reasoning rejected in Lopez.
In other words, Congress found that gender-based violence affects inter-
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state commerce because it reduces national productivity, increases med-
ical costs, and deters potential victims from traveling and engaging in
employment interstate. But the Court ruled this causal chain of events
was too attenuated, threatening to obliterate the distinction between
what is national and what is local by authorizing federal regulatory au-
thority over virtually every activity.48

A four-Justice dissent penned by Justice David H. Souter detailed the
“mountain of data” Congress assembled regarding the effect violence
against women has on commerce, including much of the evidence com-
piled by the state coalition showing that it costs this country’s economy
billions of dollars each year.49 The dissent meticulously describes histor-
ical evidence of the Founders’ belief, embedded in the Constitution, that
the political process should sort out the respective allocation of state and
national regulation as federal authority expands through the growth of
national commerce. Citing the amicus brief from the 36-state coalition
in support of the VAWA, the dissent observed that it is “not the least
irony of these cases that the [s]tates will be forced to enjoy the new feder-
alism whether they want it or not.”50 It concludes by predicting that the
abstract federalism animating Lopez and Morrison will be no more en-
during than the extraconstitutional laissez-faire economics that drove
the Lochner era.

Lessons From the States

One key issue yet to be resolved by the Court is how to determine, under
the approach articulated in Lopez and Morrison, whether the regulated ac-
tivity at issue is economic, thereby permitting an aggregation of effects in
determining the impact on interstate commerce. Should a court look only
to the activity as described by the regulatory regime? Or, alternatively,
should the court look to the purpose of the actor being regulated?

Consider, for example, federal protections for endangered or threat-
ened species. Injuring or killing an endangered species, viewed as an
isolated act, might well seem like noneconomic activity. But most harm
to endangered species occurs as a result of commercial development and
other economic activity. Should a court focus on the specific target of the
regulatory regime and decide against aggregation because the harming
of the species is noneconomic, or on the underlying objective of the reg-
ulated entity and aggregate where the objective is commercial?

Lopez does not answer this question because both the regulated ac-
tivity (mere gun possession) and Lopez’s overall object (the facilita-
tion of gang violence) were noncommercial. Although the lower court
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opinions noted that Lopez was to receive a small fee for carrying the
gun to school, this fact is nowhere mentioned by the Court and did not
inform its analysis. Likewise, in Morrison, neither the regulated activ-
ity (gender violence) nor Morrison’s objective were commercial in na-
ture. Thus, the question of how to evaluate the nature of the regulated
activity remains.

A coalition of eight states provided an insightful answer in a case in-
volving federal regulation of isolated wetlands. Wetlands adjacent to
navigable waterways are indisputably subject to federal authority over
the channels of interstate commerce,51 but wetlands isolated from navi-
gable waters present a more complex issue. Congress’ authority to regu-
late the filling of isolated wetlands was before the Court in Solid Waste
Agency of Northern Cook County (SWANCC) v. U.S. Army Corps of En-
gineers,52 a challenge filed by a consortium of municipalities that
wanted to fill an isolated wetland to develop a waste disposal site. The
SWANCC Court avoided the constitutional issue by construing the fed-
eral Clean Water Act narrowly to preclude its application to the site.

The eight-state coalition filed an amicus brief enthusiastically sup-
porting federal wetland controls.53 These states began by noting the
highly technical and uncertain nature of environmental protection, par-
ticularly the cumulative impact of seemingly unconnected behavior.
They observed that just a short time ago, no one could have guessed that
spraying an aerosol can could harm the earth’s ozone layer, or that eating
a hamburger could contribute to the loss of the rainforest, and they con-
tended that our evolving understanding of nature argues strongly for
great deference to congressional determinations that federal environ-
mental protections are needed. The coalition also stressed that individ-
ual states greatly benefit from national wetlands protections because
they protect water quality and groundwater supplies, provide flood and
erosion control, and promote wildlife, particularly in the many states
that would be harmed by failure to protect wetlands in other states.

Turning to the question posed above regarding economic activity, the
states argued that the relevant class of activity to be considered is not
simply isolated wetlands, but the discharge of dredged material into U.S.
waters and wetlands. They took this position because Congress ratio-
nally chose to regulate this class as a single, interrelated subject. Be-
cause such fill is typically associated with commercial activity, the states
argued it is appropriate to aggregate the cumulative impact of such fill-
ing in considering the effect on interstate commerce. Indeed, the states
expressed grave concern that an adverse ruling could undermine scores
of federal environmental protections because many federal environmen-
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tal laws regulate economic activity that is often seemingly intrastate but
has a huge cumulative impact on interstate commerce.

The states’ position in Commerce Clause cases also speaks directly to
the question that opened this chapter: may Congress regulate nominal
charges and fees that discriminate on the basis of race, religion, sexual
orientation, disability, or gender? As noted above, in Klingler a federal
appeals court ruled that the Commerce Clause does not authorize a con-
gressional effort to ban nominal fees for handicap parking space plac-
ards. Critical to the court’s analysis was the determination of whether the
state’s sale of the placard to disabled persons constituted economic ac-
tivity, which would allow the impact of the fee to be aggregated under
Lopez and Morrison. While recognizing that such a sale can “perhaps be
classified as ‘economic’ in a sense,”54 the court held that “the relevant
question seems to be whether the regulated activity is commercial in the
sense of being closely connected to some national commercial mar-
ket.”55 Applying this unprecedented test to the placard fee, the court held
that the “non-profit revenue collection for [s]tate government” cannot
be deemed economic activity.56

An appropriately deferential application of the Commerce Clause
would recognize the obvious fact that the sale of a placard is itself an
economic activity, a circumstance that justifies aggregation of the inter-
state impacts. It would render irrelevant the extent to which a nominal
placard fee actually deters anyone from engaging in commerce, and rec-
ognize that a proper analysis would consider the interstate impact of dis-
ability discrimination as a whole.

The eight-state amicus brief in SWANCC confirms that the Klingler
view of economic activity is far too cramped. That brief argued that
where Congress addresses a set of activities as a single, integrated sub-
ject such as wetland destruction, the Commerce Clause authorizes the
enactment so long as the class as a whole has a substantial impact on the
entire class. Thus, Congress may regulate wetlands because filling them,
as a class of activity, is largely a commercial activity that has substantial
effects on interstate commerce. In the same way, Congress reasonably
chose to regulate discrimination against the disabled as a single class of
activity. Because this class unquestionably has a significant effect on in-
terstate commerce, it should not matter whether a specific instance of
discrimination (a nominal placard fee) by itself is shown to have a sub-
stantial effect.

This “class of activity” analysis also supports federal efforts to protect
endangered species as a legitimate exercise of Commerce Clause au-
thority. The class of activity that harms species is largely commercial.

76

REDEFINING FEDERALISM



Habitat loss most often poses the greatest threat to endangered species,57

and that loss is due mainly to development and other commercial activ-
ity.58 Alternatively, the loss of species as a class often has significant ef-
fects on tourism and other economic enterprises, even where the loss of
an individual member of that species would have no discernable effect.
The U.S. Court of Appeals for the Fourth Circuit put it well in a case
challenging protections for red wolves:

Once a species has been designated as endangered, there are by defini-
tion only a few remaining animals. Therefore, the effects on interstate
commerceshouldnotbeviewedfromthearguablysmallcommercialef-
fectofonelocal taking,butratherfromtheeffect thatsingletakingsmul-
tipliedwouldhaveonadvancing theextinctionofaspecies.Eachtaking
impacts theoverall redwolfpopulation,whichhasaneffectonmanydi-
mensions of commerce between the states. As the [Court] has stated[:]
“[If] it is interstatecommerce that feels thepinch, it doesnotmatterhow
local the operation which applies the squeeze.” Heart of Atlanta Motel,
379 U.S. at 258.59

The Fourth Circuit concluded by stressing that “it would be perverse
indeed if a species nearing extinction were found to be beyond Con-
gress’ power to protect while abundant species were subject to full fed-
eral regulatory power.”60

This “class of activity” analysis will likely play a central role in up-
coming Commerce Clause cases. For example, in early 2004, the Court
agreed to review a case called Ashcroft v. Raich,61 in which a federal ap-
peals court held that Congress lacks constitutional authority to apply
the federal Controlled Substances Act to the medical use of marijuana.
The claimants in Raich argue that just as the federal government lacked
authority to restrict the mere possession of guns near schools in Lopez,
it may not regulate the mere possession of marijuana. But this can’t be
right. As the federal government argued in seeking Court review, the
Controlled Substances Act creates a comprehensive program govern-
ing the commercial market for regulated drugs. The regulation of pos-
session is an essential and integral part of this overall scheme. Indeed,
Congress expressly found that the controlled substances produced and
consumed within a single state cannot be differentiated from those in
the interstate commercial market, and it is thus necessary to enforce
federal restrictions against both categories to control the commercial
market effectively.

The difference between Raich and Lopez is that in Lopez, Congress
was not attempting to regulate the commercial market for guns. The
limiting of the law to gun possession within 1,000 feet of a school be-
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lies any such intention. Congress was regulating gun possession to
make public schools safer, and the Court struck down the Act because
it found the connection between this objective and the regulation of in-
terstate commerce was too attenuated. In Raich, Congress is regulating
drug possession as part of a comprehensive program to eliminate illicit
drug traffic.

The Lopez Court reaffirmed that “where a general regulatory statute
bears a substantial relation to commerce, the de minimis character of
individual instances arising under that statue is of no consequence.”62

And the Court repeatedly has held that “where the class of activities is
regulated and that class is within the reach of federal power, the courts
have no power ‘to excise, as trivial, individual instances’ of the
class.”63 These precedents plainly support federal power under the
facts of Raich, and they will most assuredly prove critical to future
Commerce Clause cases.64

Summing Up the Commerce Clause

The states reject the position, advanced by the dissent in Morrison,
that the only limits upon Congress’ Commerce Clause authority are
those provided by the political process.65 But the states’ overwhelming
support for the VAWA in Morrison, and the state support for wetlands
protections in SWANCC, make equally clear that the states care as
much about ensuring the federal government has the power to address
national problems such as violence against women and environmental
degradation as they do about protecting large spheres in which only the
states can act. If we are to effectively combat problems like unfair dis-
crimination, child pornography, possession of machine guns, and drug
use, we need to listen to the voice of the states. They’re telling us that
courts should not unduly constrain federal power in the name of feder-
alism and state sovereignty, especially where the states themselves
welcome a federal presence.
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Chapter 8

Limiting State Experimentation Under the
“Dormant” Commerce Clause

Tostayexperimentationinthingssocialandeconomicisagraverespon-
sibility. Denial of the right to experiment may be fraught with serious
consequences to the [n]ation. It is one of the happy incidents of the fed-
eral system that a single courageous [s]tate may, if its citizens choose,
serve as a laboratory; and try novel social and economic experiments
without risk to the rest of the country.

—Justice Louis D. Brandeis1

Uttered in a lone dissent, Justice Louis D. Brandeis’ words about the
U.S. Supreme Court’s responsibility to preserve the role of states

as democracy’s laboratories have become the Court’s most recognizable
words on the topic of federalism. While famous, these words remain
controversial, at least with respect to the effect that the Court’s “grave re-
sponsibility” has on the outcome of cases before the Court. While
adopted by the full Court in several majority opinions, Brandeis’ words
are still more frequently employed by dissents that lament the Court’s
failure to take his teaching to heart. Cases challenging the states’ ability
to try novel social and economic experiments are most frequently
brought under the so-called dormant Commerce Clause.

The dormant Commerce Clause is an unusual constitutional doctrine.
Also known as the “negative” Commerce Clause, it is not a clause at all,
but a purely judicial creation, found nowhere in the Constitution’s text. It
is a creation with a venerable history, which arguably dates back to the
Marshall Court’s landmark decision in Gibbons v. Ogden,2 and was
clearly established by Court decisions of the late 19th century.3 Despite
criticism and dissent from Justices across the Court’s political spectrum,
the doctrine has grown inexorably, with challengers frequently cobbling
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together a coalition of five or more Justices to strike down state and lo-
cal initiatives.

Simply put, dormant Commerce Clause jurisprudence holds that
Congress’ enumerated Article I, §8 power to “regulate Commerce . . .
among the several States” necessarily implies the Court’s power to
strike down state laws and policies that interfere with interstate com-
merce, even where Congress has not legislated in the relevant field.
The classic example of these laws is a duty or tariff placed by one state
on the goods of another, and the justification for invalidating these is
often traced back to the Founders’ concern to prevent the economic
gridlock that had prevailed under the Articles of Confederation.4 This
“national unity” rationale was eloquently restated in modern times by
Justice Robert H. Jackson:

This principle that our economic unit is the [n]ation, which alone has
the gamut of powers necessary to control the economy, including the
vital power of erecting customs barriers against foreign competition,
has as its corollary that the states are not separable economic units. As
theCourt [has] said . . . “[w]hat isultimate is theprinciple thatonestate
in its dealings with another may not place itself in a position of eco-
nomic isolation.”5

Under this rubric, the Court has taken it upon itself to evaluate, and
quite frequently to invalidate, a wide array of state taxes, surcharges,
regulations, and standards that it deems to violate the prohibition of
the dormant Commerce Clause: no “discrimination” against inter-
state commerce.

This need to prevent economic balkanization of course must be bal-
anced against the Court’s “grave responsibility” to protect state innova-
tion and experimentation. The tension between these conflicting aspects
of the Court’s responsibility underlies the tangled results it has reached
on dormant Commerce Clause issues. It also underlies a strident split be-
tween different factions of Justices on how the doctrine is applied, what
is its rationale, and whether it should even exist.

The failure of the Court to strike this balance correctly is evidenced
by the state voice in dormant Commerce Clause cases. To be sure,
states do not like efforts of their sister states that actually discriminate
against them and their citizens or industries. Indeed, states and local
governments themselves occasionally bring dormant Commerce
Clause challenges. But recently this is the rare exception, rather than
the rule: over the past three decades, 56 of 61 dormant Commerce
Clause cases in the Court have been filed by private companies seeking
to limit state regulation.6 In most cases, not a single state supported
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these industry suits.7 Rather, states more typically support their sister
states, even in the face of allegations that the states supporting the law
are being discriminated against by the very statute under review. The
Court, paradoxically, appears to view this state solidarity as a strike
against the challenged statute, invalidating two-thirds of the statutes
that come before it with such a pedigree.8

The states are telling the Court that its recent dormant Commerce
Clause case law overprotects against the possibility of state-against-
state discrimination. Federalism, according to the states, demands a
shift back toward a dormant Commerce Clause doctrine that doesn’t
unduly limit state experimentation.

The Modern Dormant Commerce Clause and Its Discontents

Over the last 30 years, the Court has developed a two-tiered analysis
to state laws challenged under the dormant Commerce Clause. The first
tier asks whether the law in question “discriminates against interstate
commerce”9 in the sense of favoring or burdening some states more than
others. If the law is held to be discriminatory, it is unconstitutional unless
the state can “demonstrate, under rigorous scrutiny, that it has no other
means to advance a legitimate local interest.”10 In practice, this strict
scrutiny almost invariably results in the law being struck down; the
Court itself has described it as “a virtually per se rule of invalidity.”11

In contrast, nondiscriminatory state legislation is subjected to a more
lenient standard: “Where the statute regulates evenhandedly to effectu-
ate a legitimate local public interest, and its effects on interstate com-
merce are only incidental, it will be upheld unless the burden imposed on
such commerce is clearly excessive in relation to the putative local bene-
fits.”12 This so-called Pike (Pike v. Bruce Church, Inc.)13 balancing test
typically results in the law being declared constitutional; once it is held
to be nondiscriminatory and a legitimate local purpose has been estab-
lished, courts are less likely to second-guess the state legislature’s
weighing of costs and benefits unless a compelling factual showing of
interstate “burden” can be made.14

This two-tier analysis has been subject to scathing criticism from Jus-
tices, commentators, and litigants for a wide variety of reasons.

Perhaps the biggest problems with the Court’s doctrine stem from the
efforts to distinguish “discriminatory” state laws from those that are
“evenhanded.” Given the drastic difference between these two standards
of review and their likely outcomes, one would expect this line to be rel-
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atively clear; but as the Court itself admits, “there is, however, no clear
line between these two strands of analysis.”15

The lines of analysis under the dormant Commerce Clause blur be-
cause so many forms of state and local law are considered discrimina-
tory. Strict scrutiny most clearly applies to enactments that exhibit “pat-
ent” discrimination: facial language that differentiates between prod-
ucts, services, customers, or other commercial actors solely on the basis
of their state of origin.16 But the Court also has “eschewed formalism for
a sensitive, case-by-case analysis of purposes and effects,” claiming
such an open-ended test is necessary because “the commerce clause for-
bids discrimination, whether forthright or ingenious.”17 Thus, claimants
can seek strict scrutiny for any of three reasons: patent or facial discrimi-
nation, a discriminatory purpose, or discriminatory effects. Most plain-
tiffs simply allege all three forms of discrimination, in hopes of improv-
ing their chances that strict scrutiny will be applied.18 In many cases they
are successful. The Court’s expansive definition of “discrimination” has
rendered the Pike balancing test something of an afterthought to most
dormant Commerce Clause plaintiffs.

While expansive, the Court’s definition of discrimination is far from
clear. For example, while the Court has indicated that a discriminatory
purpose, as evinced in legislative history or other materials, can lead to
strict scrutiny of an otherwise neutral law,19 it “has not laid out a specific
test for determining discriminatory purpose,” so far leaving this deter-
mination to the lower courts, which have, in turn, been confounded by
the issue.20 The results of the Court’s analysis also appear arbitrary be-
cause, although the same standards ostensibly apply to all state enact-
ments regardless of subject matter, the Court’s cases tend to fall into
groupings that reveal distinctly different approaches depending on the
object of regulation or the means chosen to effect it.21

The Court’s dormant Commerce Clause decisions have also taken the
Court far from its core function of preventing economic balkanization.
For example, the Court’s routine invalidation of facial geographic dis-
tinctions has led it to strike down as “discriminatory” even laws that
were not proven to actually burden interstate commerce or out-of-state
interests.22 The Court has also created important exceptions to the doc-
trine, such as those for state regulations that merely subsidize local in-
dustry or position the state as a “market participant,” which are shielded
from scrutiny even if they overtly favor in-state interests.23

Finally, the fact-specific nature of both tiers of review has also led to
criticism of the entire framework as unduly susceptible to judicial leg-
islation. The strict scrutiny test requires courts to consider—and most
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often to override—states’ assertions that they lack actual alternative,
less discriminatory means of achieving the same purpose. The Pike bal-
ancing test, with its inherently factual weighing of burdens and benefits,
is frequently derided; Justice Antonin Scalia has likened it to “judging
whether a particular line is longer than a particular rock is heavy,”24 and
the states dislike its unpredictability. Such wide leeway for judicial dis-
cretion, the argument runs, is particularly inappropriate for implementa-
tion of a mandate that has no basis in constitutional text, and that in es-
sence amounts to federal common law.25

In light of this collection of problems, many commentators and
some Justices, from across the political spectrum, have labeled the
Court’s dormant Commerce Clause jurisprudence a “quagmire” and
argued for its modification or outright abandonment. Justice Scalia has
argued that “our applications of the doctrine have . . . made no sense,”
and joined Justice Clarence Thomas in calling for the abandonment of
the entire doctrine.26 Prof. Lisa Heinzerling has examined the ratio-
nales most frequently offered for the “nondiscrimination” princi-
ple—economic efficiency, protection of the states in the political pro-
cess, and national unity—and skillfully demonstrated that the Court’s
actual results are not consistent either with these principles or with its
approach to injury and standing in other areas of constitutional law.27

Absent those rationales, she argues, the only steady theme driving the
doctrine is an apparent distaste for government interference with free
markets, which is “a return to Lochner-style assumptions about the
proper role of government” that must be rejected, even if it means re-
jecting the dormant Commerce Clause.28

The states have not yet reached the conclusion that the dormant Com-
merce Clause should be abandoned, at least not collectively.29 But many
of the critiques of the doctrine chronicled above feature prominently in
their briefs in dormant Commerce Clause cases. Most loudly and impor-
tantly, the states have been arguing that the Court errs when it strikes
down important state initiatives that are justified by compelling nondis-
criminatory purposes. We will review the Court’s recent dormant Com-
merce Clause cases, and the states’ role in them, before returning to the
current state of the doctrine generally.

Dormant Commerce Clause Applied: The Waste Cases

In 1978, the Court decided City of Philadelphia v. New Jersey,30 and set
the benchmark for its most important line of recent dormant Commerce
Clause cases, cases involving the disposal of hazardous and solid waste.
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By the mid-1970s, landfills across the country were in crisis, facing ever-
increasing volumes of garbage and a shortage of suitable sites to dispose
of it. In response, New Jersey enacted its Waste Control Act, which
among other measures prohibited the importation of most “solid or liquid
waste which originated or was collected outside the territorial limits of the
state.”31 The city of Philadelphia and private landfill operators in New Jer-
sey challenged the law under the dormant Commerce Clause, alleging that
it was nothing more than a protectionist measure “outwardly cloaked in
the currently fashionable garb of environmental protection.”32

By a 7-2 majority, the Court struck down the New Jersey statute. At
the outset, it rejected any suggestion that waste is not a legitimate article
of “commerce”: “All objects of interstate trade merit Commerce Clause
protection.”33 It then declined to resolve the dispute about the law’s pur-
pose, finding that its facial language and plain effect of stopping waste at
the state border violated the nondiscrimination principle: “[T]he evil of
protectionism can reside in legislative means as well as legislative
ends.”34 Accordingly, it applied strict scrutiny to invalidate the law, not-
ing that New Jersey could enact a nondiscriminatory alternative. In dis-
sent, then-Associate Justice William H. Rehnquist lamented the “Hob-
son’s choice” this posed for the state:

New Jersey must either prohibit all landfill operations, leaving itself to
cast about for a presently nonexistent solution to the serious problem of
disposingofthewastegeneratedwithinitsownborders,oritmustaccept
waste from every portion of the United States, thereby multiplying the
health and safety problems which would result if it dealt only with such
wastes generated within the state.35

Fourteen years later, states were still trying to solve this dilemma,
and still urging the Court to reconsider its reasoning. In Fort Gratiot
Sanitary Landfill, Inc. v. Michigan Department of Natural Re-
sources,36 21 states joined amicus briefs in support of a Michigan law
that allowed counties to prohibit landfill operators from accepting
waste from outside the county.37 The states maintained that this and
similar measures were a central part of comprehensive waste manage-
ment schemes designed to stem the tide of garbage, which had only in-
creased since Philadelphia was decided. They argued that waste dis-
posal is a classic example of state and local police powers; that eco-
nomic protectionism was not the motive for the law, which if anything
had the effect of raising costs for local citizens; and that neither strict
scrutiny nor Pike balancing was appropriate to this subject matter.
They asked the Court to overrule the Philadelphia decision, in effect
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suggesting that it should almost wholly exempt waste management
from its dormant Commerce Clause jurisprudence.

In another 7-2 decision, the Court declined the states’ invitation. It
once again emphasized “facial” discrimination, rejecting the argument
that the county-level ban was neutral because it burdened other Michi-
gan counties’ waste equally with out-of-state waste, or because some
counties had opted to take out-of-state waste.38 Nor did it accept the
states’ attempt to justify the law as part of a comprehensive environmen-
tal regulation: “Because those provisions unambiguously discriminate
against interstate commerce, the [s]tate bears the burden of proving that
they further health and safety concerns that cannot be adequately served
by nondiscriminatory alternatives.”39 It again held that the state had the
option to limit the amount of all waste accepted, an option Chief Justice
Rehnquist, siding with the states, again belittled in dissent: “The Court
today penalizes the [s]tate of Michigan for what to all appearances are its
good-faith efforts, in turn encouraging each [s]tate to ignore the waste
problem in the hope that another will pick up the slack.”40

Decided the same day was Chemical Waste Management, Inc. v.
Hunt,41 which similarly rejected an Alabama law, supported by a large
coalition of state and local governments,42 that imposed a $72-per-ton
disposal fee on out-of-state hazardous waste—a “disincentive” in-
tended to modulate the ever-increasing amount of “ignitable, corro-
sive, toxic[,] and reactive wastes” and “poisonous and cancer-causing
chemicals” being brought into the state.43 The Court gave short shrift to
the states’ argument that such fees are less discriminatory than outright
bans, and applied strict scrutiny. Turning to the alternatives analysis, it
held that even hazardous waste must be dealt with by other means, such
as across-the-board fees on all waste accepted or on all vehicles trans-
porting waste.44 But as Rehnquist retorted, these means would require
the state to discriminate against itself: “Alabama’s general tax reve-
nues presumably already support the [s]tate’s various inspection and
regulatory efforts. . . . Thus, Alabamians will be made to pay twice,
once through general taxation, and a second time through a specific
disposal fee.”45 Two years later, the Court also foreclosed this argu-
ment, striking down an Oregon surcharge on out-of-state solid waste of
$2.25 per ton, which the state argued was based on its actual costs, and
more than matched by income taxes paid by in-state residents.46 What
mattered was the law’s facial discrimination, rather than any claim that
its impact was de minimis.47

The waste cases culminated in C&A Carbone, Inc. v. Town of
Clarkstown,48 a 1994 challenge to a Clarkstown, New York, ordinance
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that required all solid waste to be sorted at the municipally-owned
transfer station en route to its final disposal. The plaintiff was a local
private recycling center that failed to send its nonrecyclable residue to
the transfer station, as required by the ordinance. Instead, it was ship-
ping the waste to landfills in Florida, Illinois, Indiana, and West Vir-
ginia, something that was discovered only after the police investigated
an accident involving one of Carbone’s trucks.

Fully half the states (including three of the four states to which
Carbone had been shipping its waste), numerous local governments, and
their professional and trade associations all weighed in on Clarkstown’s
behalf, arguing that such local government control is the last bastion of
the police power, has no effect on out-of-state interests, and simply guar-
antees the town a steady flow of waste that is crucial for planning pur-
poses.49 Absent this guarantee, they argued, it becomes difficult for local
government to offer publicly financed alternatives to private landfills,
such as recycling, composting, or energy recovery, which are necessary,
innovative steps for dealing with the waste crisis.50

The Carbone Court fractured. Writing for a bare majority of five
Justices, Justice Anthony M. Kennedy applied strict scrutiny to strike
down the law, holding that the ordinance discriminated against out-
of-state providers of waste processing services, and that Clarkstown
did in fact retain the option of subsidizing its facility through general
taxes or municipal bonds.51 Justice Sandra Day O’Connor concurred in
the judgment, but found that the ordinance discriminated neither fa-
cially nor in its effect; instead, applying the Pike balancing test, she
also concluded that the town’s financial goals could be achieved by
less burdensome means than a monopoly.52 Justice David H. Souter,
joined by perennial dissenters Rehnquist and Harry A. Blackmun,
chastised the majority for striking “an ordinance unlike anything this
Court has ever invalidated.”53 Adopting large portions of the states’ ar-
gument, Justice Souter found no facial discrimination, no evidence of
any harm to out-of-state interests (plaintiff Carbone being a local com-
petitor), and no Commerce Clause justification for second-guessing
the town’s financing decision.54

This 5-1-3 split among the Justices stands in contrast to the states’
united front in Carbone and other recent cases. It is remarkable that the
Court is shielding states from “discriminatory” regulations and fees to
which they do not object, and the interstate impacts of which often, as
in Oregon Waste Systems v. Environmental Quality Commission55 and
Carbone, cannot be discerned. If the Court is going to create a
constitutional doctrine out of whole cloth, shouldn’t it at least hew to the
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justification for the doctrine in the first place? The voice of the states,
echoed in the dissents of an odd-couple minority of Chief Justice
Rehnquist and Justice Blackmun (with Justice Souter added in
Carbone), says that the Court has lost its way in the waste cases by giv-
ing states no room to demonstrate that they are engaged in a good-faith
effort to solve important problems. This is particularly apparent where
there is little, if any, evidence that the state solution creates any tangible
out-of-state burdens at all.

After Carbone—A Clause in Crisis

As the Court reached the end of the line of waste cases, it also began to
lose its consensus on the dormant Commerce Clause generally. The
same term Carbone was decided, the Court handed down West Lynn
Creamery, Inc. v. Healy,56 which involved Massachusetts’ system of
price supports for its dairy farmers. The state’s pricing order required ev-
ery wholesale milk dealer to make a monthly “premium payment,”
based on the volume of milk sold, into a special fund. The fund was then
distributed only to the in-state producers of raw milk, in proportion to
their production. Since at least two-thirds of the milk sold in Massachu-
setts came from out of state, the scheme was alleged to violate the dor-
mant Commerce Clause.57 The state countered that it was essential, both
“to save an industry from collapse,”58 and to preserve the “economic, so-
cial, environmental[,] and educational benefits” of local dairy farms.59 It
argued that because the pricing premium did not discriminate between
in-state and out-of-state dealers, and because the subsequent division of
the fund among in-state producers was a lawful subsidy, the combina-
tion of the two could not be unconstitutional.

By a 5-2-2 vote, the Court disagreed. Justices John Paul Stevens,
O’Connor, Kennedy, Souter, and Ruth Bader Ginsburg held that the
“avowed purpose and . . . undisputed effect” of the Massachusetts order
was to raise the price of out-of-state milk, and thus discriminatory.60

While the premium payment did apply equally to all milk sold in the
state, and while subsidizing local farmers in itself was unlikely to raise
Commerce Clause concerns, the combination of the two was fatal: “It is
the entire program—not just the contributions to the fund or the distribu-
tions from that fund—that simultaneously burdens interstate commerce
and discriminates in favor of local producers.”61 The state’s argument
that both in-state and out-of-state interests were burdened by the pre-
mium told only half the story:
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[W]hen a nondiscriminatory tax is coupled with a subsidy to one of the
groups hurt by the tax, a [s]tate’s political processes can no longer be re-
lied upon to prevent legislative abuse, because one of the in-state inter-
ests which would otherwise lobby against the tax has been mollified by
the subsidy.62

Justice Scalia, joined by Justice Thomas, concurred in judgment
only, writing that the majority’s “expansive view of the Commerce
Clause calls into question a wide variety of state laws that have hitherto
been thought permissible.”63 On his view, the Court had now made it
difficult to save any form of state-funded subsidy, including direct pay-
ments from the general fund, from the charge of “discrimination”
against out-of-state competitors. Decrying, not for the first time, the
“quagmire” of dormant Commerce Clause jurisprudence, Scalia out-
lined his new test for resolving such cases: “I will, on stare decisis
grounds, enforce a self-executing ‘negative’ Commerce Clause in two
situations: (1) against a state law that facially discriminates against in-
terstate commerce; and (2) against a state law that is indistinguishable
from a type of law previously held unconstitutional by this Court.”64

Applying this test, he found the Massachusetts scheme to be similar to
other taxes struck down earlier by the Court.65 In dissent, Rehnquist,
joined by Blackmun, again invoked the state’s right to use its police
power to protect both local industry and natural resources—in this
case, “‘open lands that are used as wildlife refuges, for recreation,
hunting, fishing, tourism, and education.’”66

By 1997, the Court reached a near-impasse on the dormant Com-
merce Clause, one that remains unresolved. In Camps New-
found/Owatonna v. Town of Harrison,67 a 5-4 majority invalidated a
Maine statute that denied a property tax exemption to charitable institu-
tions that are “in fact conducted or operated principally for the benefit of
persons who are not residents of Maine.”68 The statute had been chal-
lenged by a Christian Science summer camp, whose clients were 95%
nonresidents. Justice Stevens held that the Maine statute facially dis-
criminated against interstate commerce, and he stated in dictum that its
goals could be met by other means, such as direct subsidies to Maine res-
idents or to camps that serve them.69 He also refused to create a different
rule for nonprofit entities, or to accept Maine’s characterization of its tax
structure as a subsidy or a “purchase” that might qualify for the “market
participant” exception to Commerce Clause scrutiny.70

Dissenting on behalf of himself, Chief Justice Rehnquist, and Justices
Thomas and Ginsburg, Justice Scalia launched another scathing attack.
“Our cases,” he wrote, “have struggled (to put it nicely) to develop a set

88

REDEFINING FEDERALISM



of rules by which we may preserve a national market without needlessly
intruding upon the [s]tates’ police powers, each exercise of which no
doubt has some effect on the commerce of the [n]ation.”71 The four dis-
senters found no facial discrimination in the Maine tax law, and at most
an indirect discriminatory effect; but would have upheld it even under
strict scrutiny because of its overarching public purpose.72 Alterna-
tively, they proposed a new categorical exception to the nondiscrimi-
nation doctrine: “[T]he provision by a [s]tate of free public schooling,
public assistance, and other forms of social welfare to only (or princi-
pally) its own residents—whether it be accomplished directly or [indi-
rectly, through incentives]—implicates none of the concerns underly-
ing our negative Commerce Clause jurisprudence.”73

More forcefully still, Justice Thomas’ separate dissent, joined by
Scalia, proclaimed the death of the dormant Commerce Clause. After re-
citing a long history of the Court’s contradictory holdings and rationales
for the doctrine, he urged its outright abandonment.74 In its place, he ar-
gued, the Import-Export Clause, which prohibits states from “lay[ing]
any Imposts or Duties on Imports or Exports,” provides the original,
best, and most practical authority for implementing the Founders’ intent
to protect interstate commerce.75 While such a midstream switch would
be radical, according to Justice Thomas it is justified by the state of cur-
rent case law: “Precedent as unworkable as our negative Commerce
Clause jurisprudence has become is simply not entitled to the weight of
stare decisis.”76

Returning Dormant Commerce Clause Doctrine to Its Roots in
Economic Protectionism

Like the waste cases, West Lynn Creamery and Camps New-
found/Owatonna demonstrate just how far the Court has stretched the
concept of impermissible “discrimination” against interstate commerce.
In addition to outright trade barriers like the one struck down in City of
Philadelphia, the Court will now infer such discrimination from geo-
graphic distinctions at the county and local level, even if they also are en-
forced within a state (Fort Gratiot, Carbone); from combinations of fa-
cially neutral provisions and policies (West Lynn Creamery); and from
distinctions based on whether a regulated entity is assisting the state in
serving its own residents (Camps Newfound/Owatonna). In Justice
Thomas’ words, “the majority has essentially created a ‘dormant’ Nec-
essary and Proper Clause to supplement the ‘dormant’ Commerce
Clause,”77 invalidating both laws aimed at interstate commerce and
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those it deems to affect it. This implied expansion of an implied doctrine
both frustrates the states’ attempts to solve existing environmental and
land use problems, and stifles precisely the kind of long-term planning
that such problems often demand.78

Certainly, the Court must be able to look beyond mere legislative ar-
tifice; the test of a statute’s neutrality cannot simply be, as Justice
Scalia stated in another context, “whether the state legislature has a
stupid staff.”79 But, as the growing dissents in these cases show, neither
can it be the rote recitation of “discrimination,” followed by idle specu-
lation as to what alternatives the state might have passed instead. The
majority’s attempts to bolster its findings of facial discrimination with
discussion of “discriminatory effect” also have been unconvincing, es-
pecially in cases like Carbone, where “[a]n examination of the record
. . . show[ed] that the burden falls entirely on Clarkstown residents.”80

As Professor Heinzerling has concluded, the Court often has invoked
“discriminatory effect” without any real regard as to whether out-of-
state interests, or even the parties themselves, were actually harmed by
the law in question.81

Underlying the dissents—and the state briefs from which they bor-
row—is a call for returning to a dormant Commerce Clause doctrine that
explicitly links purported discrimination with classic economic protec-
tionism. At least two Justices, Scalia and Thomas, signed on to Scalia’s
1994 pledge to draw the line at facially discriminatory laws and laws
“indistinguishable from a type of law previously held unconstitutional
by this Court.”82 While these same Justices’ discovery of the Import-Ex-
port Clause (and their threatened rejection of stare decisis) is more re-
cent, they concede that such a radical shift would be unnecessary if the
dormant Commerce Clause were restored to a narrower understanding.83

A third, Rehnquist, shares their criticism of the dormant Commerce
Clause, though he grounds it in his approval of “resource protectionism”
and other state police powers, and sometimes seems to prefer no consti-
tutional rule shielding interstate commerce at all.84 And Justices Souter,
Ginsburg, and O’Connor, while usually voting in the majority, all have
expressed reservations about the discrimination test as expanded in the
Court’s recent cases. While no precise rule unites these factions, most
would seem to welcome a form of review that hews much closer to the
doctrine’s roots.

More specifically, at least four Justices appear willing to reconsider
the question of whether a finding of discrimination should always (or
virtually always) be fatal to a state or local law. The Court’s current doc-
trine mandates invalidation of a discriminatory law if there is any non-

90

REDEFINING FEDERALISM



discriminatory alternative, real or hypothetical. This doctrine precludes
the states from proving that the law has a benign purpose, even if that
purpose is readily apparent; that it is the best way of solving the problem;
and that it has a discriminatory impact that is small or nonexistent. This
has been true at least since the waste cases, where the majority was un-
moved by voluminous evidence of the states’ “good-faith efforts.” But
the four Camps Newfound/Owatonna dissenters have indicated that this
is an assumption they might be willing to revisit. “The most remarkable
thing about today’s judgment,” they wrote, “is that it is rendered without
inquiry into whether the purposes of the tax exemption justify its favorit-
ism. . . . Facially discriminatory or not, the exemption is [not] an artifice
of economic protectionism.”85

This portion of the Camps Newfound/Owatonna dissent captures in a
nutshell the voice of the states. States support the basic prohibition
against economic protectionism that forms the core rationale for the dor-
mant Commerce Clause; but the Court’s doctrine has taken it far beyond
that narrow justification, and the Court majority is now unduly and ac-
tively interfering with state efforts to solve important problems. The
states are asking for a form of judicial review that is not an automatic
death sentence for state and local laws that impose justifiable geographic
distinctions. The Carbone and Camps Newfound/Owatonna dissents,
which together include five current Justices, give hope to the states that
the Court might yet be receptive to such an argument.

Family Farming, Zoning, and the Future of the Dormant
Commerce Clause

We end this chapter close to where we began the book, with a discus-
sion of the recent appeals court decision in South Dakota Farm Bureau v.
Hazeltine,86 which struck down a South Dakota constitutional amend-
ment that prohibited most “corporations or syndicates” from acquiring
farms in the state. The Hazeltine Court concluded that this Family
Farm Amendment neither facially discriminated against interstate
commerce nor had a discriminatory effect, but nonetheless applied
strict scrutiny and struck it down based on statements of Amendment
supporters that, according to the Court, showed the Amendment’s dis-
criminatory purpose.87 The Hazeltine case illustrates many of the prob-
lems with existing dormant Commerce Clause doctrine.

As an initial matter, Hazeltine shows just how expansive the Court’s
definition of discrimination is, particularly as interpreted by some lower
courts. In the heat of political debate, someone will almost inevitably
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make a statement that arguably serves as evidence of an intent to dis-
criminate against interstate commerce.88 In cases like Hazeltine, some
courts have viewed such statements to be, on their own, sufficient to
warrant strict scrutiny. But just as dormant Commerce Clause cases
shouldn’t turn on whether state legislators have a “stupid staff,” neither
should they turn on whether a measure attracts ill-informed or rhetori-
cally excessive supporters.

The case also demonstrates how blurry the line between discrimina-
tory and nondiscriminatory measures looks in practice to lower federal
court judges. The U.S. Court of Appeals for the Eighth Circuit decided
that the evidence of a discriminatory purpose was “substantial” enough
to warrant application of strict scrutiny to the Family Farm Amendment.
Looking at the same evidence, the district court had “decline[d] to find
sufficient discriminatory purpose,” and applied the Pike balancing test.89

Finally, Hazeltine reinforces the need for giving some weight to
the benign justifications for particular state laws. The South Dakota
Legislature has promoted family farming since 1974; eight other
midwestern states have pro-family-farm statutes and constitutional
provisions, some of them dating back to the 1930s.90 The primary con-
cern of this time-honored body of legislation is protection of family
farming, land stewardship, and the environment. Protectionist rhetoric
voiced by a handful of supporters shouldn’t be enough for unelected
judges to push all these important objectives aside.

Even if courts continue to embrace the purpose inquiry as a free-
standing basis for finding discrimination, as the Eighth Circuit has done,
they should at a minimum allow the state to show that the same legisla-
tion would have been enacted even absent the discriminatory purpose.
Drawn from the Court’s civil rights jurisprudence, this so-called Mt.
Healthy (Mt. Healthy City Sch. Dist. v. Doyle)91 defense in effect re-
quires that the discriminatory motive not only was present, but also was
the “but-for” cause of the final decision.92 The approach has begun to
cross over to the dormant Commerce Clause in the context of zoning,
where denying permission for controversial land uses frequently leads
to charges of discriminatory intent.

In Randy’s Sanitation v. County of Wright,93 a Minnesota waste man-
agement company was denied a rezoning permit for a waste transfer sta-
tion, and alleged that the denial was discriminatory. The district judge
ruled the company needed to prove not only “that the [c]ounty’s decision
makers were motivated by a desire to stifle interstate commerce,” but
also “that the same decision would not have been made absent this
wrongful motivation.”94 While that case settled and has yet to be adopted
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elsewhere, its approach to the dormant Commerce Clause has been her-
alded as a solution to mixed-motive cases such as Hazeltine.95 By ratify-
ing such a defense to allegations of discriminatory purpose, courts
would restore the voice of the states where it is most needed: ahead of the
strict scrutiny inquiry, with a legitimate chance to justify their laws,
rather than as mere lip service after strict scrutiny is applied.96

Dormant Commerce Clause Summary

Nowhere in the law is the voice of the states stronger or more persua-
sive than in its call for reform of the dormant Commerce Clause. The very
premise of the doctrine suggests that states should be divided over the
Court’s application of it, depending on whose ox is gored by a particular
enactment. Instead, the states’ united voice in opposition to the Court’s re-
cent decisions indicates just how badly those decisions have skewed the
law toward stamping out any whiff of economic protectionism, at the ex-
pense of much-needed state experimentation. If federalism has anything
to do with protecting such experimentation, as Justice Brandeis first in-
sisted, and if the Court really cares about federalism, it must listen to the
states’ call for reform of the dormant Commerce Clause.
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Chapter 9

Stifling Federalism Under the Supremacy
Clause

The Supremacy Clause of the U.S. Constitution provides that the
Constitution and the laws of the United States “shall be the su-

preme Law of the Land,” binding on judges in every state, notwithstand-
ing anything to the contrary in any state constitution or law.1 While it is
indisputable that federal law trumps conflicting state law, the U.S. Su-
preme Court has not always had an easy time determining when con-
flicts exist. The Court’s difficulty arises in large measure because Con-
gress often is unclear as to whether it wants a particular federal law to
preempt state law.

Complicating the analysis is the Court’s rather schizophrenic com-
mitment to federalism in preemption cases. On the one hand, the Court
has insisted time and again that it must preserve the police power of the
states to regulate in the public interest unless Congress clearly states
that federal law trumps those state protections: “We start with the as-
sumption that the historic police powers of the [s]tates were not to be
superseded by the Federal Act unless that was the clear and manifest
purpose of Congress.”2 In other words, the Court says it protects tradi-
tional state police power by adhering to a presumption against preemp-
tion and requiring a “clear and manifest” statement by Congress to
overcome that presumption.

On the other hand, preemption jurisprudence often appears to pay
mere lip service to the Court’s professed commitment to federalism. In
recent years, the Court has held that federal law preempts a wide range of
state and local protections, including: remedies against health mainte-
nance organizations that unreasonably deny insurance coverage for phy-
sician-recommended treatment3; environmental safeguards in the Los
Angeles Basin that required the use of cleaner trucks and cars4; a Califor-
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nia law designed to facilitate insurance claims by Holocaust survivors5;
Washington State regulations of oil tankers designed to protect the Puget
Sound6; and Illinois licensing requirements for hazardous waste work-
ers.7 Indeed, the success rate of state governments before the Court in
preemption cases appears to have fallen even as the Court has moved ag-
gressively to protect federalism in other areas.8

In these cases, the Court has found “express” preemption without a
clear statement from Congress that the state or local law in question was
subject to preemption. The Court has also developed two different forms
of “implied” preemption that seem to allow the Court to sidestep any
finding of a clear congressional statement of intent to preempt.

As the number of cases finding preemption has increased over the
years,9 the Court’s doctrine has resulted in increased scrutiny by many
court-watchers. In 1987 President Ronald Reagan signed an Executive
Order to promote federalism by directing executive branch agencies to
read federal laws in ways that protect state law from preemption.10 The
U.S. Department of Justice under President Reagan likewise issued
guidance to federal litigators generally encouraging them to argue for
preemption only where justified by the express terms or policies of the
federal law in question, and discouraging the invocation of field pre-
emption arguments.11

In 1991, a distinguished task force of the U.S. Appellate Judges Con-
ference, headed by then-Judge Kenneth Starr of the U.S. Court of Ap-
peals for the District of Columbia Circuit, and including a diverse collec-
tion of appellate judges and academic advisors, issued an extensive anal-
ysis of preemption doctrine.12 The report, published by the American
Bar Association, was critical of preemption law generally and particu-
larly critical of implied preemption. It concluded that the case law gov-
erning field and obstacle preemption provided inadequate guidance re-
garding how to define the scope of preemption, invoked flawed prox-
ies for determining congressional intent, and ultimately resulted in ju-
dicial policymaking. It recommended that courts adopt a genuine clear
statement rule and find preemption only when Congress makes clear in
the text of federal law that state laws are preempted.

This approach, the task force concluded, would advance federalism,
promote clarity and predictability in the law, and move the responsibility
for preemption back to Congress and away from the courts. On this last
point, the judicial task force stressed:

Whenjudgespreempt[s]tatelawsintheabsenceofexplicitcongressio-
nal guidance, they in effect assume a legislative role without accepting
legislativeresponsibility.Judges’legislativefunctioninthiscaseismani-
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fest: though a preemption judgment is not necessarily final, judges deter-
minethelawofthelandanddisplacetheconsideredjudgmentofstateleg-
islators. Yet, federal judges need not have their assumptions and conclu-
sionstestedintherough-and-tumbleofthepoliticalprocess;theyneednot
consider the views of any constituents; and, most importantly, they need
not defend their views before the citizens affected by their actions.13

The voice of the states in preemption cases echoes these conclusions.
They advocate that the Court adopt a real clear statement rule, one with
teeth, and one that requires preemption only for direct conflicts or where
Congress has made crystal clear its desire to trump state law.

The Three Types of Preemption

Express preemption is the most straightforward type of preemption: it
occurs where and to the extent Congress says so. Because Congress fre-
quently speaks in ambiguous terms, however, even express preemption is
a battleground. In the view of the states, the Court too frequently finds ex-
press preemption based on congressional mandates that are far from clear.

A good example is the Engine Manufacturers case, discussed in
Chapter 2, in which the Court struck down the South Coast Air Quality
Management District’s (District’s) rules dictating the types of cars and
trucks that could be purchased for vehicle fleets. A coalition of 17 states
supported the District and argued vigorously that the Clean Air Act pre-
empted only “numerical standards” applicable to vehicle manufacturers
and had no application to rules directed at the potential purchasers of
new vehicles.14 The Court rejected this argument, with only Justice Da-
vid H. Souter dissenting based on federalism concerns.

Implied preemption is, inherently, even more controversial. The first
kind of implied preemption is field preemption. The Court has ruled that
in the absence of an express, clear statement of preemption, federal law
preempts state law where the scope of the federal law indicates that Con-
gress intended it to occupy an entire field exclusively, even at the ex-
pense of state regulation that does not conflict with federal policies.15

For example, in a 1947 landmark ruling called Rice v. Santa Fe Eleva-
tor Corp.,16 the Court ruled that Illinois could not regulate grain ware-
houses licensed under federal law, regardless of whether the state law ac-
tually conflicted with federal law. Daniel Rice and others had filed a
complaint with the Illinois Commerce Commission charging warehouse
owners with excessive and discriminatory rates, unsafe facilities, and
other violations of state law. The Rice Court concluded that federal regu-
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lation was “so pervasive as to make reasonable the inference that Con-
gress left no room for the [s]tates to supplement it.”17

A dissent authored by Justice Felix Frankfurter, however, argued that
the Rice decision needlessly “uproots a vast body of [s]tate enact-
ments,”18 and that “due regard for our federalism, in its practical opera-
tion, favors survival of the reserved authority of a [s]tate over matters
that are the intimate concern of the [s]tate unless Congress has clearly
swept the boards of all [s]tate authority, or the [s]tate’s claim is in unmis-
takable conflict with what Congress has ordered.”19

More recently, the Court found preemption of a local noise control or-
dinance that prohibited nighttime jet aircraft traffic at a California air-
port, even though applicable federal law contained no express preemp-
tion provision.20 While acknowledging that noise abatement is “deep
seated” in the states’ police power, the Court concluded that pervasive
federal control over navigable airspace evidenced a congressional intent
to preempt this field. A four-Justice dissent penned by then-Associate
Justice William H. Rehnquist complained that while either Congress or
the Federal Aviation Administration could preempt local noise ordi-
nances, neither had chosen to do so.21

The second kind of implied preemption is “obstacle preemption,” un-
der which the Court infers a congressional intent to preempt where state
law is an obstacle to accomplishing the full objectives of the Congress.
For instance, in 1987 the Court ruled that the federal Clean Water Act
(CWA) preempted state common-law nuisance actions filed by Vermont
landowners against a New York paper mill because the mill was pollut-
ing Lake Champlain, which is situated between the two states.22 The
Court so ruled even though the Act expressly protects “any right or juris-
diction of the [s]tates with respect to the waters (including boundary wa-
ters) of such [s]tates,” and even though the provision of the Act that es-
tablishes citizen suits provides that it does not restrict rights under “any
statute or common law.”23 The majority held that the nuisance suit would
stand as an obstacle to the goals of federal law by allowing Vermont to
regulate pollution sources in other states. The dissent emphasized that
the overarching goal of the CWA is cleaner water, a purpose that would
be advanced by allowing the suit to go forward.

Airbags and Federalism

The disconnect between the states and the Court in preemption
cases played out dramatically recently in Geier v. American Honda
Motor Co.24
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In 1992, teenager Alexis Geier crashed into a tree while driving a
1987 Honda Accord in Washington, D.C. She suffered severe head and
facial injuries that required 14 reconstructive surgeries. The car did not
have an airbag or other passive restraint devices, but was equipped with
a manual seat belt, which Geier had buckled at the time of the accident.
Her parents sued American Honda Motor Company for damages, con-
tending the car had a negligent and defective design due to its failure to
have passive restraints. After lower courts ruled that the Geiers’ com-
mon-law claims were preempted by the National Traffic and Motor Ve-
hicle Safety Act of 1966, the Geiers took the case to the Court.

The Act preempts “any safety standard” that is not identical to a fed-
eral standard issued under the Act. In 1984, the U.S. Department of
Transportation (DOT) issued a rule requiring some, but not all, new cars
to have passive restraints. On the other hand, the Act also provides that
compliance with federal standards “does not exempt any person from
any liability under common law.”25

A coalition of 17 states—led by Missouri and including Arizona,
California, Colorado, Connecticut, Delaware, Iowa, Kansas, Montana,
New Hampshire, New York, Oklahoma, Oregon, Pennsylvania, Rhode
Island, Vermont, and Washington—pressed hard for a strong clear
statement rule to preserve the role of the states in our federal system.
“Ambiguity is not tolerated” on preemption issues, they insisted.26

Quoting Justice Frankfurter, the states contended that “[a]ny indul-
gence in construction should be in favor of the [s]tates, because Con-
gress can speak with drastic clarity whenever it chooses to assure full
federal authority, completely displacing the [s]tates.”27 They urged the
Court to clarify that express preemption analysis should be limited to
the text of the statute, which must be interpreted in light of the strong
presumption against preemption.

They also argued for a limitation on the doctrine of implied preemp-
tion, especially where the federal law in question contains a provision
that is designed to preserve state laws. They stressed that the states rea-
sonably relied on the Act’s savings provision in deciding whether to
support or oppose the federal law, and that the savings clause should
not be given an unnaturally narrow reading that would retroactively
deprive the states of any meaningful role in the legislative process. The
Federalist No. 46, they argued, contemplated this essential role for the
states as a check on the inclination of the national government to under-
mine state sovereignty. Citing the Starr task force report, the states ar-
gued that Congress, not the courts, must accept responsibility for strik-
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ing the preferred federal-state balance on public safety issues and other
important policy matters.

Finally, the states contended that the Act’s preemption of conflicting
state “standards” is not best interpreted as embracing common law. A
negligence lawsuit like the Geiers’ does not establish standards, but
merely redresses injuries, they argued. It would make perfect sense, they
continued, for Congress to provide uniform federal safety regulations
for newly manufactured cars, while preserving state common-law liabil-
ity for injuries caused by past negligence.

Notwithstanding the persuasive arguments marshaled by the states,
the Court ruled by a 5-4 vote that the Act prevented the Geiers from seek-
ing redress through their lawsuit. Writing for the majority, Justice Ste-
phen Breyer agreed with the states that the Act does not expressly pre-
empt common-law suits, especially in view of the savings clause, which
assumes that some significant number of common-law suits remain in-
tact. Indeed, the majority opinion states flat out that there is “no convinc-
ing indication that Congress wanted to preempt, not only [s]tate statutes
and regulations, but also common-law tort actions.”

Nevertheless, the Court went on to conclude that lawsuits like the
Geiers’ would conflict with the objectives of the Act and the 1984 imple-
menting airbag regulation, and thus are impliedly preempted. According
to the Court, the airbag rule was designed to provide carmakers a range
of options among passive restraints to be achieved through a gradual
phase-in, a mix that would lower costs, encourage new technologies,
and win consumer acceptance. A successful negligence lawsuit pre-
mised on a state common-law duty to install airbags in 1987 Honda Ac-
cords and similar cars, in the Court’s view, would thwart this objective.
In so ruling, the majority gave some (though not dispositive) weight to
the DOT’s view, expressed in an amicus brief, that the suit would be an
obstacle to the goals of the airbag rule, even though the preamble to the
rule in the Federal Register contained no mention of preemption.

A four-member dissent, consisting of Justices John Paul Stevens,
Souter, Clarence Thomas, and Ruth Bader Ginsburg, accused the major-
ity of “an unprecedented extension” of preemption doctrine.28 The dis-
senting opinion, authored by Justice Stevens, begins by lambasting the
Court for imposing a judge-made rule found in neither the Act nor the
airbag rule, a rule that implicitly rejects the long-standing presumption
again preemption and improperly invokes regulatory commentary
rather than regulatory text in divining the scope of preemption.29 Noting
that the overall purpose of the Act is to reduce traffic injuries and
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deaths, the dissent excoriates the majority for concluding that the

Geiers’ negligence suit would undermine congressional objectives.30

Following the lead of the states’ amicus brief, the dissent emphasizes

the critical connection between state sovereignty and a properly re-

strained application of preemption doctrine. Justice Stevens sets the

stage early on, intoning: “This is a case about federalism, that is, about

respect for the ‘constitutional role of the [s]tates as sovereign enti-

ties.’”31 The dissent insists “the Supremacy Clause does not give

unelected federal judges carte blanche to use federal law as a means of

imposing their own ideas of tort reform on the [s]tates.”32

After explaining the critical importance of the presumption against

preemption to federalism and the role of states as separate sovereigns in

our federal system, the dissent observes that it is “perfectly clear” that

the phrase “safety standard” in the Act’s preemption provision, espe-

cially when read in light of the savings clause for tort suits, embraces

only state statutes and regulations, not common-law actions.33 The dis-

sent then emphasizes that the presumption against preemption, and the

concomitant requirement that Congress provide a clear and manifest

statement of its intent to preempt, ensure that preemption power remains

in the hands of Congress, not the unelected judiciary.

Then comes a frontal assault on the whole doctrine of obstacle pre-

emption. Characterizing the doctrine as “perhaps inadequately consid-

ered,”34 the dissent cites prominent scholars who have criticized the doc-

trine.35 It tweaks the nose of Justice Anthony M. Kennedy, who joined

the Geier majority, by quoting his previously expressed concern that “a

freewheeling judicial inquiry into whether state law is in tension with

federal objectives would undercut the principle that it is Congress and

federal agencies, rather than the courts, that preempt state law.”36

As the dissent also observes, absent any obligation by Congress or the

executive branch to state clearly an intent to preempt, the states are de-

prived of notice in the legislative or regulatory process that their sover-

eignty might someday be impaired by an inchoate obstacle preemption

analysis, and thus deprived of any opportunity to urge the federal politi-

cal branches to protect state interests.37 The dissent concludes by articu-

lating a rule requiring administrative agencies to provide clear notice to

the states and the public of an intent to preempt, and to solicit comment

on this intent, in order to respect the federalism that underlies the pre-

sumption against preemption.38
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A Genuine Clear Statement Rule

The notion of implied obstacle preemption, i.e., an implied clear state-
ment, is an unworkable oxymoron. Fortunately, the antidote of a clear
statement rule of the kind recommended by the states, the Geier dissent,
and the Starr task force report finds ample precedent in the law. For in-
stance, when Congress imposes conditions on the states’ receipt of fed-
eral funding, it “must do so unambiguously” so that states can exercise
an informed choice as to whether to accept the funding notwithstanding
whatever concomitant impairment of their sovereignty the funding con-
ditions entail.39 Federal laws that intrude on the states’ ability to conduct
their own affairs, such as laws that affect state-law qualifications for
state judges or state restrictions on municipalities, require a “plain state-
ment” in the text of the law.40 And Congress may override the states’
Eleventh Amendment immunity from suit in federal court only if it
makes its intention “unmistakably clear in the language of the statute.”41

These plain statement rules are not toothless tigers. In one recent case,
federal law authorized “any entity” to provide telecommunications ser-
vices. Despite the breadth of the phrase “any entity,” it was not clear
enough to trump a Missouri law prohibiting cities, counties, and public
utilities from doing so because the Court viewed control over municipal-
ities as an essential part of state sovereignty.42 The Court also has held
that state judges are not covered under federal age discrimination laws
due to an exclusion for “policymakers,” even though it was not entirely
certain whether the exclusion applied, stating that it would not read the
law to cover state judges unless Congress clearly did so.43 Similarly,
because the Court’s Tenth Amendment case law leaves many state sov-
ereignty issues in the hands of the political branches (see Chapter 11),
it has been especially insistent on a clear congressional statement
where federal law would impair state sovereignty.44

The message of the states on preemption makes good sense. If Con-
gress wants to preempt state law, it is perfectly capable of doing so with
clarity. Rulings that find “express” preemption in the face of ambiguous
federal mandates, and wide-ranging judicial inquiries into “obstacles”
and “frustration of purposes” are far too loose for a federal system that
purports to respect the sovereign role of the states and their ability to en-
act laws that protect their citizens.

The coalitions on the Court are shifting, and there is reason to hope the
Court may some day adopt a genuine clear statement rule. Just last year,
Justices Stevens, Antonin Scalia, and Thomas joined an opinion by Jus-
tice Ginsburg arguing against implied preemption based on an alleged
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frustration of federal objectives even in the area of foreign affairs, a do-
main in which federal authority is viewed as paramount.45 In voting to
uphold a California law designed to help Holocaust victims and their de-
scendants collect unpaid insurance proceeds, these four Justices dis-
played appropriate judicial humility and restraint by insisting that
“judges should not be the expositors of the [n]ation’s foreign policy,
which is a role they play by acting when the [p]resident himself has not
taken a clear stand” by speaking definitively to a foreign policy issue.46

It is hypocritical for the Court to assert that it finds preemption only
where congressional intent to preempt is clear and manifest, but then to
discern the requisite clarity in vague manipulations of perceived pur-
poses. Elimination of obstacle preemption, and sincere adherence to a
clear statement rule with bite under the Supremacy Clause, would fit
hand in glove with the Court’s parallel efforts to promote federalism and
state sovereignty under other constitutional provisions. Indeed, as stated
by Justice Breyer in a 2001 preemption case, adherence to such rules
might well be the best test of real federalism:

[T]hetruetestoffederalistprinciplemaylie,notintheoccasionalconsti-
tutional effort to trim Congress’ commerce power at its edges, or to pro-
tecta[s]tate’s treasuryfromaprivatedamagesaction,but rather in those
many statutory cases where courts interpret the mass of technical detail
that is the ordinary diet of the law.47

Justice Breyer has eloquently laid down the federalist challenge fac-
ing the Court in preemption cases. He and his colleagues in the Geier
majority must now recognize that opinions like Engine Manufacturers
that find express preemption in ambiguous federal mandates, and like
Geier that improperly imply preemption of critical state laws, fail this
federalist test.
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Chapter 10

Sovereign Immunity and the Fourteenth
Amendment

The special relationship between the Eleventh Amendment and §5
of the Fourteenth Amendment is a circumstance of historical tim-

ing. The Eleventh Amendment limits the power of federal courts to hear
cases brought against states. Although the express terms of the Eleventh
Amendment prohibit only suits against a state by citizens of another
state, early case law construing the amendment extends it to bar suits by
citizens against their own states.1 The amendment, which applies princi-
pally to suits against states for money damages,2 “avoid[s] the indignity
of subjecting a [s]tate to the coercive process of judicial tribunals at the
instance of private parties.”3

On the other hand, Congress often uses its authority under §5 to en-
force equal protection and due process guarantees by providing reme-
dies in federal court for conduct that could lead to violations. Because
the nation ratified the Fourteenth Amendment after the Eleventh
Amendment, the U.S. Supreme Court has held that Congress can over-
ride Eleventh Amendment immunity through a valid exercise of its §5
authority.4 This ability to vitiate state immunity under §5 is especially
important because the Court ruled in 1996 that Congress cannot abro-
gate state immunity under its Commerce Clause authority or other pow-
ers listed in Article I of the U.S. Constitution.5

While inextricably linked in modern cases, §5 and the Eleventh
Amendment have very different origins and purposes. This chapter
acknowledges the link between these topics by addressing them to-
gether; it recognizes the distinctions among them by addressing them
seriatim, discussing first the immunity afforded states under the Elev-
enth Amendment and then Congress’ power to enforce the Fourteenth
Amendment (and trump state immunity).
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Eleventh Amendment Immunity

In the 1996 landmark case Seminole Tribe of Florida v. Florida,6 31
states joined Florida in opposing federal jurisdiction over states under
the Indian Gaming Regulatory Act (IGRA). As the states candidly ad-
mitted in their amicus brief: “This case is more about federalism than
about Indian tribes.”7 It also was about more than the IGRA, a special-
ized statute that simply required states to enter into good-faith negotia-
tions with Indian tribes who desired to engage in gaming, and made that
negotiation requirement enforceable in federal court. Many of the amici
states might never find themselves in the same position as Florida did
under the Act.

At stake, however, was the much larger issue of state sovereign immu-
nity—the principle that state governments and state entities are exempt
from most lawsuits brought by private parties in federal court. While this
principle is long-standing, articulated in Court cases since at least 1890,
it has been on a collision course with the last several decades of expand-
ing federal rights and remedies. In the same way that passage of federal
environmental, civil rights, and labor laws has led the Justices to reex-
amine the relationship between the states and Congress under the Com-
merce Clause, Tenth Amendment, and Fourteenth Amendment, it also
has led them to revisit the relationship between the states and the federal
judiciary. Even regulation of Indian affairs—an area the Constitution
unquestionably assigns to the federal government—could raise federal-
ism concerns if it allows citizens to haul sovereign states into federal
court without their consent.

The textual basis for these concerns has been the Eleventh Amend-
ment. On its face, the amendment merely appears to rein in the Article III
jurisdiction of the federal courts, reading: “The Judicial power of the
United States shall not be construed to extend to any suit in law or equity,
commenced or prosecuted against one of the United States by Citizens
of another State, or by Citizens or Subjects of any Foreign State.”8 Rat-
ified in 1798—the first amendment adopted after the original Bill of
Rights—the Eleventh Amendment was a response to the Court’s early
decision in Chisolm v. Georgia,9 which had allowed a creditor to sue the
state of Georgia to collect on a debt. According to lore, that decision
caused “such a shock of surprise” to the founding generation that it
prompted the swift drafting and ratification of the amendment.10 At the
very least, then, the amendment repudiated the Chisholm notion that fed-
eral courts should be available to adjudicate private parties’ common-
law claims against a state.
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Most of the subsequent debate hinges on whether the Eleventh

Amendment is confined to its immediate circumstances and literal

terms, or whether it exemplifies a larger vision of state sovereign immu-

nity, including immunity from claims brought under federal law, that

predated the Constitution and was incorporated into it. Seminole Tribe

and other recent Court decisions have featured lengthy, dueling versions

of constitutional and legal history on either side of this question, and an

ongoing campaign of dissent by four Justices who reject the expansive

view.11 Scholars have judged these historical essays as more or less a

draw, shedding much heat but little light on the original understanding of

state sovereign immunity.12

What is clear, however, is that the Court’s controlling opinions have

moved steadily and rapidly away from the more literal reading of the

Eleventh Amendment. In the late 19th century case of Hans v. Louisi-

ana,13 the majority looked beyond the amendment’s language to hold

that its prohibition on suits “by citizens of another [s]tate” applies

equally to suits brought by a state’s own citizens. Taking Hans as its

touchstone, the Seminole Tribe majority agreed that the amendment

“‘stand[s] not so much for what it says, but for the presupposition . . .

which it confirms,’”14 and thus sided with the states in that case. Though

the Eleventh Amendment is silent about affirmative acts of Congress,

the Court held that the IGRA, and other statutes enacted under the Arti-

cle I commerce power, could not abrogate the states’ immunity from pri-

vate suit. As discussed later in this chapter, this holding focused consid-

erable new attention on the reach of §5 of the Fourteenth Amendment,

which trumps Eleventh Amendment immunity when properly invoked.

Since Seminole Tribe sent its own “shock of surprise” into modern ju-

risprudence, the same 5-4 majority has further embraced the idea of a

sovereign immunity that is only loosely tethered to the Eleventh Amend-

ment’s text. It has barred federal-law suits against states in state court,

despite the fact that the amendment speaks only of “[t]he Judicial power

of the United States.”15 Similarly, it has ruled that states are immune

from proceedings brought by citizens before federal administrative tri-

bunals, while making a great deal of those tribunals’ “quasi-judicial” na-

ture.16 At times, the majority’s textual, historical, and structural argu-

ments all seem subordinate to a single abstract ideal: “The preeminent

purpose of state sovereign immunity is to accord [s]tates the dignity that

is consistent with their status as sovereign entities.”17
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The States’ Perspective

For their part, the states have overwhelmingly agreed with this

strong view of sovereign immunity. After Seminole Tribe, 38 states ar-

gued in favor of and none against the result in Alden v. Maine,18 the case

that extended immunity to state courts19; 39, plus one U.S. territory,

backed its extension to administrative proceedings.20 Clearly, the

Court’s deference to “sovereign dignity” strikes a chord that tran-

scends the states’ various economic interests or the political leanings

of their leaders and citizens.

Of course, all states do share a common self-interest in limiting their

exposure to legal liability, and avoiding the expensive, time-consuming

demands of being subjected to legal process. For this reason, “conserva-

tion of the public fisc” is one of the rationales frequently cited for the

Eleventh Amendment and for sovereign immunity generally.21 But this

rationale by itself cannot explain the fact that states frequently consent to

be sued, both in their own courts and in federal court, both by waiving

immunity in individual cases and by enacting statutory waivers for en-

tire categories of cases.22 More important to them than fiscal matters

per se is the autonomy to decide which legal obligations and debts will

take priority in a time of limited resources. In the states’ view as well as

the Court’s, it is this autonomy that raises profound questions of feder-

alism: “A general federal power to authorize private suits for money

damages would place unwarranted strain on the [s]tates’ ability to gov-

ern in accordance with the will of their citizens.”23

Both the states’ actions and their arguments demonstrate that their pri-

mary goal is to reinforce the dual sovereignty that is at the core of our

federal system. They note, uncontroversially, that immunity from law-

suits is an inherent attribute of sovereignty, enjoyed by both the federal

and state governments, with each preeminent in its own sphere. They do

not question the Supremacy Clause, which mandates that the federal

sovereign’s laws trump state sovereigns’ laws where the two are in sub-

stantive conflict. But faced with the question of whether and when fed-

eral law also defeats the procedural bar against an unconsenting state

having to answer private parties’ claims, they insist on a modicum of

dignity—the minimum they believe are necessary to ensure that they, in

Justice Anthony M. Kennedy’s words, “are not relegated to the role of

mere provinces or political corporations.”24
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Balancing Immunity With Uniform Compliance With Federal
Law

Although the states have demanded and received a baseline rule that
immunizes them from many suits for money damages under federal laws,
they have also recognized the need to comply with federal mandates.
States retain, and have demonstrated their willingness to exercise, an array
of legal and policy choices that allow them to rein in the implications of
Eleventh Amendment case law, to allow alternatives to private suits, or to
waive their immunity altogether. In addition, they are well aware of im-
portant limits on the practical reach of state sovereign immunity—some
of them as old as the Eleventh Amendment and some emerging from, or
given new importance by, the Court’s recent decisions.

Most importantly, as detailed below, some states have followed a crit-
ical and nuanced approach in cases involving enforcement of constitu-
tional rights under §5 of the Fourteenth Amendment. These states have
supported federal power to protect the rights of their state employees and
their disabled citizens, even if this means that states are subjected to
money damages suits in federal court. Notably, the Court itself was per-
suaded by their arguments, recognizing a limit to its own recent forays
into Eleventh Amendment jurisprudence.25

Second, as mentioned above, neither the Eleventh Amendment nor
state sovereign immunity alter the constitutional supremacy of federal
law over state law; they only affect the ability of private citizens to en-
force federal law against the states. According to the Alden Court, the
states’ own duty to uphold the Constitution and federal law provides
the initial check: “We are unwilling to assume the [s]tates will refuse to
honor the Constitution or obey the binding laws of the United States.”26

And where a state is in violation of a valid federal law, the federal gov-
ernment itself may take appropriate enforcement action against the
state, including action that vindicates the rights of an individual or in-
dividuals who themselves would have been powerless to initiate a law-
suit. As a practical matter, this negates some of the impact of state sov-
ereign immunity, assuming that the federal government has sufficient
resources and the political will to heed citizen complaints and address
state violations.27

This federal enforcement power is especially important for the many
environmental statutes that share federal regulatory and enforcement
authority with the states under “cooperative federalism.” Where states
carry out these programs, the federal government retains oversight of
key decisions, often including the ability to initiate administrative or ju-
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dicial proceedings. In Alaska Department of Environmental Conserva-
tion v. U.S. Environmental Protection Agency,28 the Court upheld the
U.S. Environmental Protection Agency’s voiding of a Clean Air Act
permit issued by the state of Alaska. While the case was decided on stat-
utory, not constitutional grounds, it had clear federalism overtones.29

Significantly, more states weighed in on the federal government’s side
than Alaska’s, again demonstrating the willingness of the states to care-
fully balance their need for sovereignty against the need for uniform en-
forcement of federal safeguards.30

Third, the oldest and perhaps simplest exception to sovereign immu-
nity is waiver by the sovereign government, or its consent to be sued.
Simply put, a state’s “dignity” cannot be offended by answering to citi-
zens in federal court if the state has freely chosen to appear there. Now
that the core principle of state sovereign immunity against federal suits
is firmly established, states can afford to decide as a matter of policy—as
they do routinely under state law—in which cases they will raise the de-
fense, and in which cases it may not serve the public interest to do so. For
example, California recently argued for state immunity in an Americans
With Disabilities Act (ADA) suit that it appealed all the way to the Su-
preme Court; but upon consideration, then withdrew its fully briefed ap-
peal for fear of setting an unfavorable national precedent.31

In addition to the states’ ability to choose whether and when to exer-
cise sovereign immunity, several legal doctrines that place important
limits on immunity have remained undisturbed by the Court’s decisions
and gone largely unchallenged by the states. For example, in certain
cases the precedent of Ex parte Young32 allows citizens to file federal
suits against state officials to enjoin ongoing violations of federal law.
These suits rely on the legal fiction that the suit is not against the state but
its official, who is “stripped of his official or representative character
and is subjected in his person to the consequences of his individual con-
duct.”33 While the suits may not seek damages, they provide an impor-
tant jurisdictional hook that has allowed some private enforcement
against the states of federal laws, especially civil rights statutes, for
nearly 100 years.34

Congress also has considerable authority under the Spending Clause
to place conditions on the states’ receipt of federal funds.35 Among other
things, it can expressly require that states that accept federal grant
money for implementing a statute must consent to be subject to suit in
federal court under the remedial provisions of that statute, to the same
extent as any other party. The Spending Clause is also an important
backup source of federal authority because the Court, through Chief Jus-
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tice William H. Rehnquist, has held that “objectives not thought to be
within Article I’s ‘enumerated legislative fields,’ may nevertheless be
attained through the use of the spending power and the conditional grant
of federal funds.”36

The states do not support the aggressive use of the Spending Clause
by the federal government or an expansive application of the doctrine of
Ex parte Young. Indeed in several recent cases, some states have advo-
cated for a narrow interpretation of these doctrines.37 But nor have the
states urged the Court to revisit the doctrines’ basic parameters,38 which
provide important avenues for Congress and citizens to secure the objec-
tives of federal law.

The combination of the careful litigation strategy adopted by many
states, their judicious use of their sovereign discretion, and various legal
doctrines and exceptions all strike an important balance in the Court’s
Eleventh Amendment revival—as is already being seen in practice. It
also explains why the states have been so adamant about preserving
what remains of the basic principle of sovereign dignity, and why they
should be given the benefit of the doubt as to how they will exercise that
dignity. In short, to say that the states must be treated as sovereign is not
yet to revert to the English common-law maxim that “the king can do no
wrong”; and precisely because the states are sovereign, they will con-
tinue to have countless opportunities for doing right.

Section 5 of the 14th Amendment

The law affords special credibility to declarations against one’s own in-
terest. As explained by an eminent scholar: “[A]sserting a fact distinctly
against one’s interest is unlikely to be deliberately false or heedlessly in-
correct.”39 That’s why the position of the states is so intriguing when it
comes to §5 of the Fourteenth Amendment, which authorizes Congress
to enforce our constitutional guarantees of equal protection and due pro-
cess. While the states have traditionally supported a narrow interpreta-
tion of §5 for the same reasons they have supported an expansive inter-
pretation of Eleventh Amendment immunity, a growing number of
states have taken the opposite position, arguing for a robust interpreta-
tion of §5. These states promote federal authority under §5 even when it
will almost certainly be financially disadvantageous to them. In the most
recent case decided by the Court, Tennessee v. Lane,40 this became the
majority position of the states.

Part of the explanation for this rather surprising position by the states
is that §5 is important for more than simply trumping Eleventh Amend-
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ment immunity. Section 5 also is an important source of power gener-
ally for Congress to ensure that state and local governments provide
their citizens equal protection and due process under law. Indeed, to
the extent the Court narrows Congress’ authority under the Commerce
Clause, it may become the only way Congress can enforce these man-
dates. As a result, congressional efforts to enact laws under §5 have
given rise to a host of cases that shape the respective roles of the states
and the national legislature in our federal system.

Through its jurisprudence interpreting §5, as well as a similar provi-
sion in the Fifteenth Amendment, the Court has made clear that these en-
forcement provisions empower Congress to do more than simply pro-
scribe conduct that violates the Constitution. Rather, Congress may
adopt prophylactic measures that prohibit constitutional conduct where
appropriate to prevent or deter unconstitutional conduct. For example,
the Constitution itself does not prohibit a state from imposing a literacy
test as a voting requirement, but Congress may use its §5 power to pro-
hibit literacy tests to combat racial discrimination in voting.41 Just 11
years after the Fourteenth Amendment’s ratification, the Court de-
scribed Congress’ broad §5 power to promote equality by observing:

Whatever legislation is appropriate, that is, adapted to carry out the ob-
jects the amendments have in view, whatever tends to enforce submis-
sion to the prohibitions they contain, and to secure to all persons the en-
joymentofperfect equalityofcivil rights and theequalprotectionof the
laws against [s]tate denial or invasion, if not prohibited, is brought
within the domain of congressional power.42

The Court has frequently endorsed this flexible view of Congress’ §5
authority as embracing any law that advances the goals of the Four-
teenth Amendment.43

“Congruence and Proportionality”

While broad, this prophylactic authority under §5 is not unlimited. As
is true for any constitutional provision, the Court, not Congress, has the
last word on defining the substance and meaning of the Fourteenth
Amendment.44 If Congress alone could redefine substantive constitu-
tional protections, it could easily circumvent the constitutional amend-
ment process set out in Article V, and the Constitution would lose its sta-
tus as our paramount law.

In 1997, in a case called City of Boerne v. Flores,45 the Court estab-
lished a two-part test for determining whether §5 legislation is a proper
prophylactic against unconstitutional conduct or instead an effort by
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Congress to redefine substantive constitutional protections. First, the
Court looks to the evidence of actual constitutional violations by the
states, and then it considers whether the response proposed by Congress
reflects “congruence and proportionality between the injury to be pre-
vented or remedied and the means adopted to that end.”46

City of Boerne involved a challenge to the Religious Freedom Resto-
ration Act (RFRA) of 1993, which prohibited government action that
substantially burdened the free exercise of religion unless the action was
the least restrictive means to advance a compelling government interest.
The Act was a direct response to a 1990 ruling by the Court upholding
the denial of unemployment benefits to Native Americans who were
fired for using peyote for sacramental purposes.47 In the peyote case, the
Court ruled that neutral laws of general applicability, like the laws
against peyote, could be applied to religious practices even where they
do not advance a compelling interest.

Applying its newly minted two-part test in Boerne, the Court first
found that Congress did not assemble much evidence that states were ac-
tually violating the Free Exercise Clause, as interpreted by Employment
Division, Department of Human Resources of Oregon v. Smith.48 “Con-
gress’ concern,” the Court ruled, “was with the incidental burdens im-
posed [by facially neutral laws], not the object or purpose of the legisla-
tion.”49 Under Smith, such burdens were not constitutional violations.
The Court concluded that the legislative record underlying the RFRA
lacked evidence of “modern instances of generally applicable laws
passed because of religious bigotry.”50 In fact, according to the Court,
congressional hearings on the RFRA lack any evidence of religious per-
secution in the United States in the past 40 years.51 As a result, the Court
found that Congress had very little, if any, evidence of unconstitutional
conduct by the states.

Even if the RFRA defenders could show it was designed to root out
unconstitutional conduct by the states, the Court identified a second
flaw, concluding that the RFRA was “out of proportion” to any such
conduct.52 The RFRA applied to official actions of “almost every de-
scription” at every level of government, it lacked a termination date
and geographic limits, and it imposed the most demanding test known
to constitutional law.53 The Court stressed that while congressional
judgments under §5 are entitled to “much deference,” its discretion “is
not unlimited.”54

The Court’s imposition of congruence and proportionality limits on
Congress’ §5 authority was unexpected by many. One reason for the sur-
prise is that Congress’ enforcement authority under §2 of the Thirteenth
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Amendment, conferred by a provision virtually identical to §5, em-
braces the power to enact legislation not only to prohibit slavery and in-
voluntary servitude (the conduct prohibited by the amendment), but also
to identify and remedy “badges and incidents” of slavery, including ra-
cial discrimination in private housing sales.55 If Congress could impose
remedies under §2 of the Thirteenth Amendment only where congruent
and proportional to persistent and widespread violations of that amend-
ment, its authority would be hollow because slavery no longer exists.
Conversely, if Congress were authorized to define and remedy the
“badges and incidents” of Equal Protection Clause violations, City of
Boerne would have been an easy victory for the defenders of the RFRA.
And yet the Court provides no explanation as to why almost identical en-
forcement provisions of the Constitution, ratified within three years of
each other, are given wildly disparate readings.

Over the next five years, the Court continued to apply and refine its
newly minted congruence and proportionality test. In 2000, in Kimel v.
Florida Board of Regents,56 the Court held that the federal Age Discrim-
ination in Employment Act (ADEA) was not a valid exercise of §5 be-
cause its broad restriction on the use of age in employment decisions
prohibits substantially more conduct than would be deemed unconstitu-
tional under the rational basis test that applies in age discrimination chal-
lenges under the Equal Protection Clause.57 Because it found that Con-
gress “had virtually no reason to believe” that states were engaging in
unconstitutional age discrimination, the Court ruled that the ADEA’s
broad prophylactic provisions could not be justified as congruent and
proportional as required by City of Boerne.58

The next year, in Board of Trustees of the University of Alabama v.
Garrett,59 the Court ruled that Title I of the federal ADA, which prohibits
employment discrimination against the disabled, was not a valid exer-
cise of §5. Like in Kimel, the Court decided that Congress had failed to
identify a pattern of unconstitutional employment discrimination by
the states against the disabled, and imposed obligations on the states
far beyond those required by the Fourteenth Amendment.60

The United States v. Morrison61 case, discussed in Chapter 7, shows the
high stakes involved in the §5 debate, as well as its intersection with the
Commerce Clause issue. In Morrison, the Court held that the civil remedy
established by the federal Violence Against Women Act (VAWA) is not
authorized by §5 because it is directed at private individuals who commit
criminal acts motivated by gender bias, whereas the Fourteenth Amend-
ment itself prohibits only state (and not private) action.62 Because the
Court also concluded—over the argument of 36 states—that the Com-
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merce Clause could not be used to justify the VAWA’s civil remedy pro-
vision, the ruling precluded Congress from not only overriding state im-
munity, but providing that civil remedy at all, even though, as the Court
recognized, “there is pervasive bias in various state justice systems
against victims of gender[-]motivated violence.”63

Underlying all these rulings is the Court’s express concern that limita-
tions on Congress’ §5 authority “are necessary to prevent the Fourteenth
Amendment from obliterating the Framers’ carefully crafted balance of
power between the [s]tates and the [n]ational [g]overnment.”64 There is
some irony in this statement, because the Fourteenth Amendment was
enacted after the Civil War specifically to alter the Framers’ balance of
authority. This irony is not lost on the states, which have supported limits
on §5 powers, but have advocated for a nuanced analysis that ensures the
federal government has the authority necessary to fully enforce the con-
stitutional guarantees of due process and equal protection.

The States Weigh In

The states are deeply conflicted in their views on the proper reach of
§5. As early as Boerne, four states—New York, Maryland, Connecticut,
and Massachusetts—broke ranks with a larger group of 13 states, and ar-
gued in support of federal authority under §5 to enact the RFRA.65 While
supporting a “limited and narrow” interpretation of §5 powers, these
four states argued that the RFRA was constitutional under “any of the
narrow theories” advanced by opponents of the law. Responding to the
argument in opposition to the RFRA made by 13 states, these states con-
cluded that the “Act protects religious freedom, which the amici [s]tates
joining this brief recognize as fundamentally important, and does so
without interfering significantly with the [s]tates’ prerogatives in fur-
thering their important missions.”66 The participating states were unani-
mous in opposition to §5 authority in Kimel and Garrett, but the number
of participating states dropped from 23 in Kimel,67 to just seven one year
later in Garrett.68

In both Nevada Department of Human Resources v. Hibbs69 and Lane,
a significant number of states argued in favor of §5 authority to override
the states’ Eleventh Amendment immunity, and in Lane, this was the
view of the majority of states that weighed in. The Court sided with this
collection of states in both cases. In Hibbs, by a vote of 6-3, the Court
agreed with the arguments made by six states and upheld the federal
Family Medical Leave Act (FMLA) as a valid abrogation of state immu-
nity. Notwithstanding his staunch adherence to the vision of federalism
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that informed the §5 rulings discussed above, Chief Justice Rehnquist
authored the majority opinion. In Lane, a bare five-Justice majority up-
held the application of the ADA to wheelchair users who were denied
reasonable access to state courthouses.

These pro-federal power briefs in Hibbs and Lane plainly do not rep-
resent the majority view of the 50 states regarding the proper reach of §5:
the Hibbs brief did not even command a majority of the states that partic-
ipated in the case. But it is surprising, given the financial stakes to the
states, that the states are conflicted at all. And because this view became
the majority view of the states in Lane, this emerging voice of the states
in securing these expansive §5 rulings warrants closer examination.

Hibbs and the FMLA

In 1996, William and Diane Hibbs were on their way to a restaurant
for breakfast when another driver ran a red light and crashed into their
car. The accident seriously injured Mrs. Hibbs’ neck and caused major
nerve damage, requiring a series of extensive surgeries. The accident
also caused a preexisting metal plate in her neck to press against her
esophagus, requiring her to be extremely careful in moving her body to
avoid a fatal puncture. In addition to her injuries, she battled depres-
sion caused by her pain medication, which caused her to become clini-
cally depressed and suicidal, necessitating temporary admission to a
hospital psychiatric unit. In the ensuing months and years, she needed
near-constant care from her husband and others.

The FMLA required the state of Nevada to provide Mr. Hibbs with 12
weeks of unpaid medical leave to care for his wife. Under state law, Mr.
Hibbs also qualified for 200 hours of “catastrophic leave,” which con-
sisted of paid leave donated by fellow employees. Mr. Hibbs and the
state disagreed over whether the catastrophic leave ran concurrently
with, and counted as part of, the 12 weeks of unpaid leave under the
FMLA. According to Mr. Hibbs, Nevada improperly ordered him to re-
turn to work before he used all 12 weeks of the authorized leave. When
Mr. Hibbs failed to return, the state fired him.

Mr. Hibbs took the state to court. He sued the state in federal court for
money damages to recover lost pay and injunctive relief ordering the
state to rehire him. But Nevada argued that Congress has no constitu-
tional authority to authorize Mr. Hibbs and others like him to seek
money damages against a state in federal court under the FMLA.70

Mr. Hibbs believes he is the victim of precisely the kind of reverse dis-
crimination the leave law was designed to address. Congress passed the
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FMLA to address a stereotype held by many employers that when a fam-
ily emergency requires leave from work, women rather than men should
take the leave. The law provides that all workers—male and fe-
male—are entitled to 12 weeks of unpaid leave to meet home-based
emergencies. And it authorizes an estimated five million state workers
to sue their employers for money damages in federal court if the state
fails to comply. The federal leave law applies to about 60% of the na-
tional workforce, including the roughly five million people who work
for state governments. Tens of millions of men and women have relied
on the law to care for ailing family members, without having to choose
between their job and their family.

Mr. Hibbs believes that Nevada discriminated against him and denied
him additional time off because of his sex. Seven years after the acci-
dent, Mrs. Hibbs reportedly was a heavily sedated “shell of her former
self.”71 The Hibbses had lost their $140,000 home, their horses, and
much else. Mr. Hibbs, then 46 years old, was understandably embittered:
“I lost everything, but they don’t care. This isn’t about me anymore.”72

When the Hibbs case reached the Court, the key issues were (1)
whether there was sufficient evidence of unconstitutional gender dis-
crimination by the states in awarding sick leave, and (2) whether the
FMLA remedy was a congruent and proportional response to the evi-
dence of these violations.

The Voice of the States

Six states—New York, Connecticut, Illinois, Minnesota, New Mex-
ico, and Washington—filed a friend-of-the-court brief supporting Mr.
Hibbs and opposing the position of their sister state, Nevada.73 While ac-
knowledging that they “more typically advocate the application of Elev-
enth Amendment immunity,” they argued that “allowing our citizens to
enforce their FMLA rights without restriction is consistent with [their
obligation to ensure] that workplace gender discrimination against our
citizens, with all its vestiges, is eliminated.”74

The six-state coalition emphasized that Congress had before it exten-
sive evidence of the states’ widespread involvement in the nation’s long
history of gender discrimination in employment, which flowed directly
from stereotypes regarding the appropriate roles of men and women in
our society. The states argued that discrimination in medical leave re-
flects the same outmoded notion that women are too timid and delicate
to function in the workplace, and that families would be undermined if
women pursued independent careers. They further contended that evi-
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dence of discrimination in parental leave policies is relevant to defining
the scope of the problem to be addressed because it was based on the
same improper stereotype regarding the appropriate role of women in
our society.

Importantly, the six-state coalition responded to arguments made by
13 amicus states, led by Alabama, which asserted that the FMLA was
not appropriate §5 legislation as applied to the states because the states
had led the way in eliminating gender discrimination in leave policies.75

The six-state coalition argued that the state sick and medical leave poli-
cies cited by Alabama were seriously deficient, and that Alabama’s as-
sertion of state leadership on the leave issue was “illusory.”76

Finally, the states argued that the FMLA was a congruent and propor-
tionate response to evidence of unconstitutional conduct by the states
because it was narrowly tailored and highly sensitive to the needs of em-
ployers. Although the act requires a minimum level of leave on a gen-
der-neutral basis, the states explained that this mandate is necessary to
eliminate the possibility that women would become less desirable ap-
plicants for employment, and to reduce the chance of discrimination in-
herent in discretionary leave policies.

In a 6-3 ruling, the Court upheld the FMLA, agreeing with many of the
arguments proposed by the six-state coalition. Writing for the majority,
Chief Justice Rehnquist took into account the history of pervasive gen-
der discrimination that underlies the Court’s use of heightened scrutiny
to review gender-based equal protection claims. The Court expressed
concern over the invidious gender stereotypes that have led to disparate
medical leave policies. It rejected the argument that the states have taken
the lead in equalizing leave policies, citing many of the points advanced
by the six-state coalition. And it concluded that the FMLA is a propor-
tionate response because it narrowly targets the discrimination to be
eradicated and is limited in other important ways.

In short, in Hibbs the six-state coalition brought an important and
unique voice to the debate over how best to analyze congressional au-
thority under §5 to address equal protection violations. While emphasiz-
ing the importance of state immunity, they advocated a restrained and
accommodating approach to judicial review of congressional determi-
nations regarding the need and scope of legislation enacted under §5 to
enforce equal protection and due process guarantees. The Hibbs Court
upheld the FMLA using an analysis remarkably similar to that advanced
by these states.
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Lane and the ADA

George Lane is no angel. He reportedly has been arrested more than
30 times for drunk driving, drug possession, various traffic offenses, and
other violations of the law. Several years ago, an automobile accident
rendered him a paraplegic wheelchair user. He was required to appear in
a rural Tennessee county courthouse to answer criminal charges for
reckless driving for that accident.

But no one should be forced to endure what he claims came next. Lane
alleges he had to crawl up two flights of stairs because the courthouse
had no elevator or ramps. Lane also claimed that when he subsequently
refused to crawl or be carried to the courtroom for a hearing, he was ar-
rested and jailed for failure to appear.

Beverly Jones, a certified court reporter and paraplegic wheelchair
user, also says she is the victim of disability discrimination. She claims
she has been unable to gain access to several county courthouses in Ten-
nessee and thus has been denied work opportunities and the ability to
participate in the judicial process.

In 1998, Lane and Jones filed suit under the federal ADA, alleging
that the state of Tennessee violated Title II of the Act, which prohibits
discrimination against the disabled in the provision of public services
and programs. They sought both monetary damages and injunctive re-
lief, alleging past and ongoing violations. Tennessee argued that Title II
of the ADA was not a proper exercise of Congress’ §5 authority.

The Lane case raised several key issues regarding Congress’ power to
abrogate Eleventh Amendment immunity through laws under §5 of the
Fourteenth Amendment. For example, in evaluating the evidence of un-
constitutional conduct, is Congress limited to evidence of discrimina-
tion involving the specific conduct being challenged (in the case of Lane
and Jones, denial of access to courts), or is evidence of discrimination
against the disabled in the provision of all public services and programs
generally also relevant? Is evidence of unconstitutional discrimination
by municipalities relevant, or must §5 laws be supported exclusively by
evidence of discrimination by the states? Must the evidence considered
by Congress support the entire statute or relevant provision, or may
courts evaluate congruence and proportionality with respect to the spe-
cific act of discrimination alleged in the case at hand? Must §5 laws be
tailored to apply only to those states with a history of the violation sought
to be remedied, or may the law be applied to all 50 states when the evi-
dence shows widespread violations?
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Unlike in Hibbs, where a majority of participating amicus states ar-
gued that the federal leave act did not abrogate state immunity, in Lane

state supporters of the federal disability law outnumbered opponents. A
coalition of 10 states—Minnesota, Connecticut, Illinois, Massachusetts,
Missouri, New Mexico, New York, Vermont, Washington, and Wiscon-
sin—filed an amicus brief in support of Lane and Jones, arguing in favor
of the ability of state citizens to use Title II of the ADA “without limita-
tion.”77 As in Hibbs, the states acknowledged that they more typically
advocate for Eleventh Amendment immunity. But they stressed that
Lane is different due to the “vital public policy” underlying the ADA, as
well as “the central role of the [s]tates in providing public services, pro-
grams, and activities subject to Title II.”78

The 10-state coalition began by distinguishing the Court’s earlier rul-
ing in Garrett, which held that the provisions prohibiting employment
discrimination against the disabled in Title I of the ADA did not override
state immunity.79 The states argued that unlike Garrett, which involved
state action that is accorded deferential review and deemed unconstitu-
tional only if it is deemed irrational, the conduct at issue in Lane under
Title II is subject to heightened scrutiny because it implicates fundamen-
tal rights of voting and access to the court. They contended that as a re-
sult, the record of unconstitutional behavior relevant to Lane is more ex-
tensive than that before the Court in Garrett and supports Congress’ de-
cision to override state immunity. Indeed, the states noted that in Garrett

the Court observed that the “overwhelming majority” of the evidence of
prejudice against the disabled involved discrimination in the provision
of public services and public accommodations, areas governed by Titles
II and III of the Act.80

The states urged the Court to consider evidence that states had a long
history of improper and irrational discrimination against the disabled,
denying them the right to marry, procreate, vote, enter contracts, and ob-
tain drivers’ licenses, and subjecting the disabled to abusive and inhu-
mane treatment. The states reviewed extensive evidence of discrimina-
tion against the disabled that impaired access to courtrooms and under-
mined their fundamental right to participate in the judicial process.
Citing the analysis used by the Court in Hibbs, they also argued that
Congress was justified in enacting Title II in part because prior legisla-
tive efforts failed to curb discrimination against the disabled. The states
further observed that the National Association of Attorneys General en-
dorsed the ADA, and the congressional testimony contained no state op-
position to the abrogation of Eleventh Amendment immunity.
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Urging judicial restraint, the states argued that “it is not permissible
for the judge to set up his opinion in respect of it against the opinion of
the lawmaker.”81 In view of this deference owed to legislative determi-
nations, the states asserted that the Court should not “lightly second-
guess” Congress’ determination that the record justified abrogation of
Eleventh Amendment immunity.82

Turning to the issue of whether Title II is a congruent and proportional
response to the prejudice suffered by the disabled, the states emphasized
that Title II directly targets irrational and unconstitutional state conduct.
Moreover, given the pervasiveness of past discrimination, it was appro-
priate for Congress to include in Title II a requirement that states provide
reasonable accommodations for the disabled. Just as the mandatory
leave provisions in Hibbs are necessary to avoid having employers avoid
genuine equality by eliminating medical leave altogether (a result that
would not achieve Congress’ remedial goals), the states argued that Title
II’s reasonable modification requirement is necessary because a simple
mandate of equal treatment would not achieve the remedial goals that
underlie the ADA. Finally, the states also stressed Title II’s significant
limitations, including its application only to those whose impairments
limit their major life activities, and only to those who are otherwise eli-
gible for the public service or program at issue.

On May 17, 2004, the Court ruled in Lane that the action could pro-
ceed because Title II, as applied to cases involving access to the courts, is
a valid exercise of Congress’ authority under §5 and thus overrides the
state’s Eleventh Amendment immunity.83 The ruling is narrow on its
face because it applies only to those alleging denial of access to the
courts. But it resolves many of the open questions regarding Congress’
§5 authority in a manner consistent with the position advanced by the
amici states supporting Lane and Jones.

For instance, in evaluating the scope of the harm addressed by Title II,
the Court considered not only evidence of disability discrimination in
access to courthouses, but (as argued by the states) the full panoply of
state discrimination in public programs and services, including bans on
marriage, unjustified commitment, abuse and neglect, irrational zoning
decisions, and discrimination in public education and voting. The Court
concluded that Congress reasonably determined that prior legislative ef-
forts had not adequately addressed disability discrimination, parroting
the states’ observation that most of the evidence reviewed by the Garrett
Court involved discrimination in public services and programs. The
Lane Court also ruled that discrimination by municipalities is relevant to
the §5 inquiry, citing the early racial discrimination cases that upheld §5
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remedies in part due to evidence of prejudice by city and county offi-
cials.84 The Court also held that it need not evaluate all applications of
the relevant statute or provision during the §5 inquiry, ruling instead that
it may conduct the §5 inquiry on a case-by-case basis, an approach that
makes it easier for at least some applications of a challenged provision to
survive. In the words of the Court: “It is unclear what, if anything, exam-
ining Title II’s application to hockey rinks or voting booths can tell us
about whether Title II substantively redefines the right of access to the
courts.”85 Moreover, the Court did not require a specific showing of dis-
ability discrimination in all 50 states, or even in Tennessee, evidently
concluding that a nationwide response to widespread harm is appropri-
ate under §5 in the absence of state-by-state proof.

Lessons From the States

The majority view of the states in favor of federal power in Lane pro-
vides an important and useful voice in the debate over the scope of Con-
gress’ §5 enforcement powers. Several Justices have written or joined
opinions taking an exceedingly narrow and incoherent view of the con-
gruence and proportionality test. Chief Justice Rehnquist and Justice
Kennedy argue, for example, that in applying the congruence and pro-
portionality test, Congress and courts should not consider evidence of
unconstitutional conduct by municipalities because they do not share in
the states’ Eleventh Amendment immunity. Justice Antonin Scalia con-
tends that courts may not apply a provision enacted under §5 against a
state unless Congress had before it evidence of unconstitutional conduct
by that specific state. In other words, extensive evidence of widespread
and persistent constitutional violations by 49 states would not entitle
Congress to conclude that a nationwide remedy is appropriate.

These approaches, however, conflate the §5 and Eleventh Amend-
ment inquiries. The congruence and proportionality test does not define
the scope of immunity, but rather ensures that Congress is using its §5
authority to enforce, and not redefine, substantive constitutional rights.
The Boerne and Morrison cases make this clear, for in both cases the
Court applied the congruence and proportionality test to strike down
purported applications of §5 authority wholly apart from any applica-
tion of state Eleventh Amendment immunity.

Thus, in evaluating whether any particular exercise of §5 authority is
congruent and proportional to harm caused by unconstitutional conduct,
it is entirely appropriate for Congress and the courts to take into account
the full panoply of unconstitutional conduct by all relevant actors. In ex-
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ercising its §5 authority, Congress should be able to draw reasonable in-
ferences regarding the scope of the harm to be addressed, just as it does
when exercising other authority. Congress may reasonably conclude
that evidence of persistent and widespread unconstitutional conduct
suggests a serious risk of constitutional violations nationwide and thus
warrants a nationwide response, even in the absence of a record indicting
each of the 50 states. It may also reasonably conclude that evidence of
persistent and widespread unconstitutional action by municipalities and
other state subdivisions suggests a serious risk of unconstitutional con-
duct by the states themselves.

If the record shows widespread unconstitutional conduct by the ma-
jority of states, and if Congress responds by applying a §5 remedy to all
50 states, it has not “redefined” substantive constitutional rights. If mu-
nicipalities engage in widespread unconstitutional conduct, and if Con-
gress responds by applying a §5 remedy to both municipalities and
states, it likewise has not “redefined” substantive constitutional rights.
In other words, if a remedy is appropriate vis-à-vis municipalities or
most states, it makes little sense to conclude that the same remedy is an
improper redefinition of rights if applied more broadly where reason-
able inferences support a broader application. As Justice John Paul
Stevens’ majority opinion in Lane correctly observes, Congress and the
Court considered evidence of municipal constitutional violations in up-
holding laws addressing racial discrimination as applied to the states.86

There is no reason for courts to second-guess Congress’ reasonable in-
ferences under §5 in other contexts.

The amicus briefs submitted by the state coalitions in favor of federal
power in Hibbs and Lane contend that Congress should be able to draw
reasonable inferences from the record in fashioning §5 remedies, and to
rely on its prior experience in addressing similar unconstitutional con-
duct, thereby making the legislative records of prior attempted enact-
ments relevant to the inquiry. They also argued that judicial decisions
involving the conduct being addressed are relevant to the inquiry, a po-
sition that reasonably assumes congressional familiarity with pertinent
case law. They rooted their position in long-standing principles of judi-
cial restraint and in the recognition that Congress is better suited than
the judiciary in assessing appropriate responses to violations of the
Fourteenth Amendment. In so doing, they helped steer the Court away
from a doctrinally incoherent and unreasonably narrow view of §5 au-
thority to an approach that pays proper deference to congressional pre-
rogatives, even when it comes at the expense of state immunity.
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Chapter 11

Preventing Commandeering Under the
Tenth Amendment

It is no exaggeration to say that the U.S. Supreme Court’s jurispru-
dence over the past 30 years under the Tenth Amendment has been a

roller coaster ride.
In a 1976 case called National League of Cities v. Usery,1 a deeply di-

vided Court held that the amendment blocks Congress from applying
federal minimum wage and maximum hour provisions to state employ-
ees working in areas of traditional state functions such as fire and police
departments, sanitation, and public health. By a 5-4 vote, the Court re-
vived the Tenth Amendment, a provision that had been left unused for
several decades, and overruled long-standing precedent in order to pro-
vide affirmative protection to various attributes it viewed as vital to state
sovereignty. One such attribute, it held, is the ability to set wages and
hours for employees who carry out traditional government functions.
Even though the federal wage and hour laws fall within the general
scope of Congress’ Commerce Clause authority, the Tenth Amendment
worked as a check against assertion of this authority against the states in
their capacity as states.

In dissent, Justice William Brennan excoriated the majority for over-
turning long-standing precedent, saying that he could “not recall another
instance in the Court’s history when the reasoning of so many decisions
covering so long a span of time has been discarded in such a roughshod
manner.”2 He denounced the result as “a catastrophic judicial body blow
at Congress’ power under the Commerce Clause”3 and the Court’s anal-
ysis as “a thinly veiled rationalization for judicial supervision of a policy
judgment that our system of government reserves to Congress.”4

Nine years later, in Garcia v. San Antonio Metropolitan Transit Au-
thority,5 a bare majority of the Court voted to reverse National League of
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Cities, concluding that the primary protection afforded to state sover-
eignty against federal law resides not in the Tenth Amendment, but in
the states’ ability to participate in the political process and shape federal
legislation in a way that protects their autonomy. The Court concluded
that lower courts had struggled with the “troublesome” task of identify-
ing traditional functions as required under National League of Cities.6 In
dissent, Justice Sandra Day O’Connor accused the majority of
“sound[ing] a retreat” on “the battle scene of federalism.”7 Both Justices
William H. Rehnquist and O’Connor predicted that the Court eventually
would overrule Garcia.8

Notwithstanding the Rehnquist-O’Connor prediction, in a 1988 case
called South Carolina v. Baker,9 the Court reaffirmed that the Tenth
Amendment’s constraints “are structural, not substantive—i.e., that
states must find their protection from congressional regulation through
the national political process, not through judicially defined spheres of
unregulable activity.”10

In the following decade, however, the Court turned once more, this
time only 90 degrees, and again imposed affirmative limits on congres-
sional power, construing the Tenth Amendment to prohibit federal
“commandeering” of state legislatures by invalidating a federal law
that coerced state legislators to enact laws implementing federal pol-
icy.11 It subsequently extended the anti-commandeering mandate to state
executive branch officials.12

When one considers the amorphous text of the Tenth Amend-
ment—which provides that “powers not delegated to the United States
by the Constitution, nor prohibited by it to the [s]tates, are reserved to the
states respectively, or to the people”13—this jurisprudential flip-flop-
ping becomes easier to understand. The Court once asserted that the
Tenth Amendment is a mere truism, providing simply that “all is re-
tained which has not been surrendered.”14 The challenge for the Court
has been to determine the extent to which the Tenth Amendment im-
poses substantive limits on congressional authority or reserves specific
categories of power exclusively to the states. Such limits cannot flow di-
rectly from the tautological constitutional text, but instead derive from
incidents of state sovereignty.15

As with the Commerce Clause and §5 of the Fourteenth Amendment,
the Court routinely invokes federalist principles in analyzing the extent
to which the Tenth Amendment prohibits Congress from using its enu-
merated powers to invade state sovereignty. Indeed, the Court has noted
that, in its view, the two questions are “mirror images of each other.”16 In
other words, if the U.S. Constitution delegates power to Congress, the
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Tenth Amendment makes clear that power is not reserved to the states; at
the same time, the Constitution does not confer upon Congress the
power to impair any necessary element of state sovereignty.17

The two cases discussed below demonstrate how the Court vindicates
post-Garcia what it views as essential sovereign powers reserved by the
Tenth Amendment by prohibiting Congress from “commandeering”
state legislative and executive authority. The first case, New York v.
United States,18 shows how the states argue for Tenth Amendment pro-
tection against federal laws viewed as threatening to state independence.
In the second case, Printz v. United States,19 we see that a majority of par-
ticipating states argued in favor of federal authority, notwithstanding the
Tenth Amendment, in areas of traditional federal-state cooperation such
as law enforcement. The voice of these states in Printz demonstrates that
protection of state sovereignty does not necessarily require a reflexive
denial of national authority.

Waste in the Nuclear Age

“We live in a world full of low-level radioactive waste.”20 Radioactive
material is all around us, in watch dials, smoke alarms, and other com-
monplace items. Low-level radioactive waste is produced in countless
nuclear power plants, industrial labs, hospitals, research institutions,
and government facilities. It typically consists of contaminated protec-
tive clothing, wiping rags, mops, equipment and tools, luminous dials,
medical tubes, swabs, injection needles, syringes, and laboratory animal
carcasses and tissues. We produce millions of cubic feet of this waste
each year. To protect the public it must be kept isolated, often for hun-
dreds of years.

In 1979, only three states—Nevada, South Carolina, and Washing-
ton—had low-level waste disposal sites, and two of those announced
plans to close. In the 1980s, to ensure adequate disposal capacity and to
alleviate the unfairness in having just three states carry the entire na-
tion’s disposal burden, Congress established a national policy that each
state is responsible for providing disposal capacity for the low-level ra-
dioactive waste generated within its borders. Since that time, Congress
has taken several steps to encourage the development of new sites and
interstate compacts for the operation of regional facilities.

In the Low-Level Radioactive Waste Policy Act Amendments of 1985,
Congress established three conditions to encourage state participation.
The first consisted of monetary incentives to be paid out to states that met
a series of statutory deadlines on developing disposal facilities and re-
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gional compacts. The second comprised access incentives, consisting of
graduated surcharges and access denials imposed on states that missed the
deadlines. The third condition was a “take-title” provision, which re-
quired any state unable to provide for the disposal of its waste by 1996 to
take title to the waste or assume liability for damages suffered by the gen-
erator due to the state’s failure to take title and possession.

The States Assert Their Sovereignty

In 1990, the state of New York and two of its counties sued the United
States, arguing that all three conditions in the 1985 Act violate various
provisions of the Constitution, including the Tenth Amendment. Not sur-
prisingly, the three states that already had disposal capacity intervened as
defendants to argue in favor of the 1985 law. But a coalition of 16 states
and territories filed a friend-of-the-court brief in support of New York,
challenging the take-title provision under the Tenth Amendment.21

The 16-state coalition argued that the take-title provision profoundly
altered federal-state relations by shifting significant liability from the
federal government and waste producers onto the states. The coalition
did not mince words, contending that the take-title provision “tramples
on state sovereignty by putting state legislative and executive branches
squarely under the thumb of Congress.”22 It asserted that commandeer-
ing states in this fashion threatens their separate and independent exis-
tence. By coercing the states to participate in a federal regulatory pro-
gram, according to the coalition, the Act impaired a quintessential attrib-
ute of sovereignty and undermined the states’ ability to function effec-
tively in our federal system. These states viewed the Act as more intru-
sive on state sovereignty than any other federal law because it comman-
deered state proprietary functions in the marketplace in order to advance
federal interests.

The amici states acknowledged that the Court had previously upheld
against Tenth Amendment challenge federal requirements that states
enforce federal standards, and that state utility commissions consider
specified ratemaking standards and adhere to federal procedural re-
quirements.23 The Court also had rejected a Tenth Amendment chal-
lenge to the imposition of federal minimum wage and overtime rules
on the states,24 and to a federal income tax provision denying tax ex-
emption for interest earned on unregistered long-term state and local
government bonds.25 But in none of these cases, the states argued, had
the Court upheld a federal requirement that a state enact laws to pro-
mote federal interests.

128

REDEFINING FEDERALISM



In previous federal programs reviewed by the Court, the states re-
tained the ultimate choice to refrain from regulatory responsibilities in
an area involving federal regulation or from participation in federal pro-
grams. In contrast, the 1985 Act commandeered state machinery in a
way that left little choice or flexibility. The states were required by con-
gressional fiat to provide for disposal of low-level waste produced by
private generators and some federal entities or take title to and posses-
sion of that waste. Congress did little more than opt out of a difficult po-
litical and economic problem and impose it on the states.

The Court Agrees

In New York, the Court rejected many of the claims made by the state
of New York, but agreed with the state amici that the take-title provision
of the 1985 Act violated the Tenth Amendment.26 Acknowledging that
its Tenth Amendment jurisprudence “has traveled an unsteady path,”27

the six-Justice majority nevertheless insisted that its case law made clear
that Congress may not commandeer the state legislative process by re-
quiring states to enact a specified regulatory program. Drawing heavily
from the debates at the constitutional convention, the Court explained
that in choosing the Virginia plan over the competing New Jersey plan of
government, the Founders made clear their intention that Congress
would exercise its authority directly over individuals rather than over
states, and that the Court has consistently respected that choice.

New York reaffirmed prior rulings that Congress may encourage de-
sirable state action through incentives under its Spending Clause author-
ity, and pursue cooperative federalism by offering states the choice of ei-
ther regulating activity according to federal standards or having state
law preempted by those standards. But both of these approaches ensure
political accountability because the ultimate decisionmaker is clear: ei-
ther the state chooses to accept the federal program or the federal gov-
ernment imposes it directly through preemption. In contrast, the
Founders declined to authorize direct federal commandeering of the
state legislatures because it diminishes political accountability by
shielding from full public view the federal compulsion behind a contro-
versial law.

The Court concluded that the monetary and access incentives at issue
were unexceptional exercises of Congress’ Commerce Clause and
Spending Clause authorities that did not intrude on state sovereignty
protected by the Tenth Amendment. But it invalidated the take-title pro-
vision because it foisted upon the states a choice between two unconsti-
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tutional alternatives: either take title to the waste and assume associated
liabilities pursuant to federal law, or enact the federal waste site pro-
gram. Characterizing the law as unique insofar as it compels the adop-
tion of a federal program, the Court concluded that this commandeering
is “inconsistent with the Constitution’s division of authority between
federal and state governments.”28

The Court deemed irrelevant the strength of the federal interest in-
volved. Nor did it matter to the Court that various state officials con-
sented to the law and benefitted from its other provisions. Responding
to arguments made in support of the law by the three states with dis-
posal sites, the Court insisted: “Where Congress exceeds its authority
relative to the [s]tates, the departure from the constitutional plan cannot
be ratified by the ‘consent’ of state officials.”29

Echoing the state coalition’s concern that the law threatened their in-
dependent existence, the Court concluded by emphasizing that “[s]tates
are not mere political subdivisions of the United States,” and “[s]tate
governments are neither regional offices nor administrative agencies of
the [f]ederal [g]overnment.”30 Emphasizing the importance of the struc-
ture and form of our federalist system, the Court asserted that the anti-
commandeering mandate is necessary to protect the “residuary and invi-
olable sovereignty” of the states.31

Enlisting the States to Curb Handgun Violence

In New York, Congress overstepped its authority by forcing the states
to adopt a federal regulatory program and by treating states as mere tools
to implement federal policy. Although three states with waste disposal
sites defended the law to protect their parochial interests, the state amici
coalition complained vociferously, and the Court heard their message.

In the next Tenth Amendment case before the Court, however, the
amici coalition fractured, with more states (13) supporting than opposing
(8) a federal handgun control bill against a Tenth Amendment challenge.
As was the case in several Commerce Clause and §5 cases discussed in
Chapter 10, the Court invalidated key portions of the law to promote state
sovereignty, notwithstanding the views of most of the states.

The Printz case involved the 1993 Brady Handgun Violence Preven-
tion Act (Brady Act). James Brady, then-White House Press Secretary to
President Ronald Reagan, was among those shot during John Hinckley’s
1981 assassination attempt on Reagan. Hinckley used a .22-caliber pis-
tol, colloquially known as a “Saturday Night Special,” purchased at a
Dallas pawnshop. Hinckley was deranged, thinking the assassination
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would cause a movie actress, Jodie Foster, to fall in love with him. Under
Texas law, there was no waiting period, no background check, and no
questions asked. Brady suffered a serious head wound that nearly killed
him and left him paralyzed and wheelchair-bound. The president, too,
almost died.

Brady and his wife, Sarah, have since spent many years spearheading
efforts for stricter handgun control, and the 1993 Brady Act was named
in his honor. But the Brady Act was not the result of a single tragedy. By
1993, gun violence in the United States had reached epidemic propor-
tions, and handgun violence was especially troubling. Each day saw
another 65 deaths caused by handguns, or 24,000 every year.32 Hand-
guns were involved in more than 900,000 violent crimes the previous
year,33 and there were about 200 million guns in private hands.34

Smaller handguns sold for as little as $35, making them especially at-
tractive to criminals and teenage gang members.

The idea behind the Brady Act was a simple one. An earlier law had
made it illegal to sell a gun to convicted felons, anyone adjudicated as
mentally unstable, and others who posed a threat to the community. The
Brady Act required the U.S. Attorney General to establish a national in-
stant background check by 1998 to determine whether a prospective
handgun sale is legal. As an interim measure, the Act compelled the
chief law enforcement officer of every local jurisdiction to conduct
background checks prior to sale on a temporary basis. Once the national
system became operative in 1998, sellers would use that system to per-
form checks at the point of sale.

The Act required local officials to make “a reasonable effort” to ascer-
tain the legality of the handgun sale, and each local enforcement agency
could tailor the scope of the check to its individual circumstances based
on resources, access to records, and enforcement priorities.35 The Act
also authorized $200 million in state grants, which supplemented $850
million in funding under a 1988 federal law for the improvement of state
criminal history records and other law enforcement initiatives. Sheriffs,
police chiefs, and other state officers who failed to comply were subject
to criminal penalties. The law was supported by the Fraternal Order of
Police, the International Brotherhood of Police Officers, the National
Association of Police Organizations, the National Sheriffs Association,
the International Association of Chiefs of Police, and the Federal Law
Enforcement Officer’s Association.36 Between 1994 and 1996, the
Brady Act prevented about 6,600 firearms sales each month to danger-
ous persons.37
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In Printz, county officials from Arizona and Montana challenged the
Act as a violation of the anti-commandeering mandate articulated in
New York. Eight states filed a supporting amicus brief, arguing that
Congress cannot conscript state officials to implement and enforce
federal regulatory schemes.38 They argued the Brady Act’s administra-
tive burden on the states was substantial, but even if it was viewed
as minor, there is no de minimis exception to the Tenth Amendment.
They even urged the Court to expressly overrule its 1985 ruling in Gar-
cia, which placed primary reliance on the political process to protect
state sovereignty.39

An even larger state coalition, however, filed a friend-of-the-court
brief in favor of the Brady Act.40 These 13 states—Maryland, Connecti-
cut, Florida, Hawaii, Iowa, Michigan, Minnesota, Mississippi, Nevada,
North Carolina, Oregon, Rhode Island, and Wisconsin—emphasized
that while they too have a strong interest in a vigorous reading of the
Tenth Amendment, they also want to preserve “the tradition of coopera-
tion” between the states and the federal government in critical law en-
forcement missions.41

Noting that information compilation and sharing is a long-standing,
core area of federal-state cooperation, the coalition argued that the
Brady Act imposed obligations on state officials no different in kind
from those routinely imposed in a variety of contexts and that benefit all
50 states. The state amici observed that even the authors of the Tenth
Amendment, the First Congress, passed federal laws requiring state as-
sistance in their execution. They expressed concern that devising too
stringent a limit on federal power under the Tenth Amendment would
“balkanize[ ] law enforcement efforts by erecting an inflexible barrier to
approaches that require some cooperation between the [s]tate and fed-
eral governments.”42

The 13-state coalition stressed that, unlike the law at issue in New
York, which required states actually to adopt specified federal policies
and programs, the Brady Act required only minor, temporary involve-
ment of state executive branch employees in purely ministerial matters
and thus did not impair state autonomy.

The Court sided with the minority state view in a 5-4 ruling.43 Recog-
nizing that the constitutional text does not speak to the issue before it, the
Printz Court stated that the “most conclusive” element of the analysis
was not historical understanding or the structure of the Constitution, but
its own jurisprudence, particularly New York, which it read as flatly pro-
hibiting Congress from compelling the states to administer a federal pro-
gram. Responding to contentions that unlike the law at issue in New
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York, the Brady Act does not require the states to adopt a legislative or
policy agenda, the Court stressed that an essential attribute of state sov-
ereignty is “that they remain independent and autonomous within their
proper sphere of authority,” which is impaired when federal law com-
pels state legislatures to enact specified policy or state officers to admin-
ister federal policies.44

The Court also concluded that the structure of the Constitution sug-
gested that states retain “a residuary and inviolable sovereignty,”45 citing
as examples the prohibition against involuntary reduction of a state’s ter-
ritory, the requirement for votes of three-fourths of the states to amend
the Constitution, and other provisions referring to the states.46 Moreover,
after surveying relevant historical practice, the Court concluded that
there was an absence of federal laws commandeering state executive
branch officials until recently.

The Printz Court also feared that commandeering of the kind required
by the Brady Act would fundamentally shift the balance of power among
the three branches of the federal government in favor of Congress. It
would also enable Congress to bypass executive branch execution of
federal laws, and allow Congress to enlist tens of thousands of state offi-
cials and state resources to carry out its policies. In short, the Court held
that Congress could not bypass the anti-commandeering mandate for
state legislatures articulated in New York “by conscripting the [s]tate’s
officers directly” into service to implement federal law.47

Justices John Paul Stevens, David H. Souter, Ruth Bader Ginsburg,
and Stephen Breyer dissented. In an opinion by Justice Stevens, the dis-
senters insisted that the text, structure, and history of the Constitution, as
well as the Court’s case law, allowed Congress to impose affirmative ob-
ligations on state executive officers. They began by considering the im-
plications of the issue during national emergencies, when for example
the federal government might call upon state officials to help with the
enlistment of air raid wardens or mass inoculations to address an epi-
demic. The dissent then noted that the Brady Act was passed in response
to a perceived epidemic in gun violence, a policy judgment best made by
Congress, not the courts.

The dissent viewed the appropriate analysis as uncomplicated: be-
cause Congress could regulate the sale of handguns under the Com-
merce Clause and Necessary and Proper Clause, and because no other
constitutional provision prohibited the challenged provisions in the
Brady Act, it was constitutional, notwithstanding the majority’s view as
to the appropriate allocation of federal and state powers. Unlike other
provisions in the Bill of Rights, the Tenth Amendment imposes no sub-
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stantive restrictions on Congress’ delegated powers. In fact, the text
makes clear that the only powers it reserves to the states are those not
delegated to Congress. In the dissent’s view:

Thereisnotaclause,sentence,orparagraphintheentiretextoftheConsti-
tutionof theUnitedStates that supports theproposition that a localpolice
officer can ignore a command contained in a statute enacted by Congress
pursuant to an express delegation of power enumerated in Article I.48

The dissent viewed the historical record not as revealing a decision to
prohibit commandeering as violative of state sovereignty, but rather as
reflecting the Founders’ conclusion that commandeering under the Arti-
cles of Confederation often was inefficient and cumbersome. If any-
thing, according to the dissent, the historical materials showed a desire
to enhance the power of the federal government, including its powers to
act through local officials, and early enactments reflected this authority.

Turning to the majority’s structural arguments, the dissent invoked
the ruling in Garcia that the principal protection of the role of the states
in our federal system is the political process. The perverse result of the
majority’s position, in the dissent’s view, is an untoward aggrandize-
ment of federal power: “In the name of [s]tate’s rights, the majority
would have the [f]ederal [g]overnment create vast national bureaucra-
cies to implement its policies. This is exactly the sort of thing that the
early [f]ederalists promised would not occur.”49

Flush from their successive Tenth Amendment victories in New York
and Printz, some states pushed the edge of the envelope on the comman-
deering theory in Reno v. Condon.50 Reno involved a challenge to the
federal Driver’s Privacy Protection Act, which restricts the disclosure
and resale of personal information contained in records kept by state mo-
tor vehicle departments. The sales generated significant revenues for the
states. But a unanimous Court had little difficulty in concluding that the
Act does not commandeer the states in a manner prohibited by the Tenth
Amendment. The high Court concluded that unlike the laws at issue in
New York and Printz, the Act does not require the state officials to enact
any law, enforce any federal program, or regulate their citizens in any
way. Rather, the law does nothing more than regulate the states as own-
ers of the information databases. Although the Court agreed with South
Carolina that the Act requires state officials to expend time and effort to
become familiar with and comply with the law, it concluded this burden
is no different from myriad commonplace responsibilities to conform to
federal standards.
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Tenth Amendment Summary

In the Federalist Papers, James Madison emphasized that after the
formation of the Republic the states retained “a residuary and inviola-
ble sovereignty.”51 The Constitution’s enumeration of powers for the
federal government implies the existence of this residual state sover-
eignty, and the Tenth Amendment makes the implication express.52 It
should come as no surprise that the states jealously guard this sover-
eignty against unconstitutional impairment.

At the same time, 13 states, a comfortable majority of the states
weighing in as amicus, argued in Printz that judicial protection of state
sovereignty should be tempered with a reluctance to undermine tradi-
tional federal-state partnerships or impose inflexible barriers needed for
cooperation between federal and state officials. Too rigid an approach,
they tell us, would unduly balkanize the government’s authority to pro-
mote the public interest through cooperative federalism. And the impo-
sition of artificial controls, divorced from the constitutional text and his-
torical practice, prevents federal and state officials from striking the
right balance in our federalism. As noted by the dissent in Printz, such
contrived rules could perversely force the federal government, in the
name of states’ rights, to establish vast bureaucracies to implement fed-
eral policies.

Although courts must protect state autonomy, they should distin-
guish between genuine threats such as the commandeering of legisla-
tures and federal laws that require states simply to provide minimal as-
sistance in a way that does not undermine state independence. Only
then will Tenth Amendment jurisprudence allow the appropriate allo-
cation of federal and state authority.
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Chapter 12

Conclusion

Judicial review of federalism cases is both inevitable, and inevitably
controversial. The U.S. Supreme Court has declared its commitment

to constitutional federalism in dozens of cases over the last decade, but
the results of the Court’s work are both chaotic and extremely controver-
sial. Chaotic because the Court has been aggressive in protecting feder-
alism in some areas, but not others. Controversial because this pattern of
opinions seems to track closer to the political ideology of the Justices
than to the text of the Constitution.

The Court will have to sort out this tangled doctrine in cases that will
be decided in the coming decade. It really only has two options. One is to
listen to Michael Greve, who believes that federalism’s future “hangs on
a pattern of cooperation between the [Court] and political constituen-
cies” and “must be an ideological affair.” Greve notes that “this picture
will strike some as an unsuitably crass and political account of an institu-
tion that ought to be beyond politics.” We think so, and believe the Court
will too.

The other option is to listen to the states. In the last decade, the states
have filed briefs with the Court that provide an outline of a federalism ju-
risprudence that is neither controversial nor chaotic, a vision of federal-
ism as a neutral principle. States and local governments have also proven
the benefits of the good government form of federalism they are promot-
ing through their leadership in addressing problems such as health care,
corporate reform, and environmental protection.

Listening to the states yields three important rules for the Court in po-
licing federalism. The states’ powerful and consistent opposition to
overreaching preemption and dormant Commerce Clause rulings indi-
cates that the Court should follow the teachings of Hippocrates and
“first, do no harm.” The Court’s current dormant Commerce Clause and
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preemption cases undercut federalism considerably by invalidating state
initiatives with little evidence of conflict with federal objectives. If the
Court wants to promote federalism as a neutral principle, reform of its
existing doctrine in these areas is the first place to start.

The second lesson, stemming from the briefs of the states in Tenth and
Eleventh Amendment cases, is that, consistent with its recent cases, the
Court should carefully review efforts by the federal government to com-
mandeer the resources and personnel of the states to advance a federal
objective. These efforts have the potential to subsume the states into
“political subdivisions of the United States,” and it should come as lit-
tle surprise that states jealously protect what Madison called their “re-
siduary and inviolable sovereignty.” On the other hand, the state briefs
in cases such as Printz v. United States1 and Alaska Department of En-
vironmental Conservation v. U.S. Environmental Protection Agency2

illustrate that, even in this core area, the state position is not inflexi-
ble. States recognize the need for uniformity in the enforcement of
federal law and the benefits of federal-state partnerships in pro-
grams of cooperative federalism. When listening to the states, there-
fore, the Court should exercise care to avoid inflexible barriers to
needed cooperation between federal and state officials.

Finally, the state briefs in support of federal laws such as the Violence
Against Women Act and the Clean Water Act demonstrate the need for
the Court to exercise extreme caution in returning to the historically
treacherous endeavor of placing formalistic restrictions on Congress’
power under the Commerce Clause. The state briefs teach that these
cases often involve competing federalism concerns, and the states are
just as concerned about protecting the power of the federal government
in areas where a federal role is necessary as they are about preserving
particular large spheres where states only are permitted to act.

Federalism, as explained by the states, is not a zero-sum game where
every expansion of the national government’s power is viewed as an in-
trusion into the power of the states. Federalism, instead, is about re-
spect for the critical structural role states play in our federal system.
This understanding of federalism restores it to its proper place as a neu-
tral principle, not a partisan political tool. The federal system be-
queathed to us by our Framers is not a means to a conservative or lib-
eral end. The ends that it serves are a better political process, more ro-
bust political participation, and the allocation of power in a way that
improves how government serves its citizens. These ends are the es-
sence of democracy, and ones that all Americans, whatever their politi-
cal views, should hope to attain.
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