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STATEMENT REGARDING CONSENT TO FILE
AND SEPARATE BRIEFING

All parties have consented to the filing of Constitutional Account-
ability Center’s brief amicus curiae. Amicus is filing this brief separate-
ly because, to the best of counsel’s knowledge, no other brief is covering

the precise subject matter discussed in this brief.!

1 Under Fed. R. App. P. 29(c), amicus states no counsel for a party
authored this brief in whole or in part, and no counsel or party made a
monetary contribution intended to fund the preparation or submission
of this brief. No person other than amicus curiae or its counsel made a
monetary contribution to its preparation or submission.
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Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure,
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Accountability Center is a non-profit 501(c)(3) organization that acts as

a think-tank, public-interest law firm and action center.

Undersigned counsel further certifies that, to the best of counsel’s
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General as Appellee are correct.
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INTEREST OF THE AMICUS CURIAE

Constitutional Accountability Center (CAC) is a think tank, public
interest law firm, and action center dedicated to fulfilling the progres-
sive promise of our Constitution’s text and history. CAC works in our
courts, through our government, and with legal scholars and the public
to improve understanding of the Constitution and to preserve the
rights, freedoms, and structural safeguards that our charter guaran-
tees. CAC accordingly has a strong interest in this case and in the
scope of Congress’s enforcement powers under the Civil War Amend-
ments. CAC has filed amicus briefs in the U.S. Supreme Court in cases
raising significant issues about the scope of Congress’s enforcement
powers, including Northwest Austin Municipal Util. Dist. No. 1 v. Hold-
er, 129 S. Ct. 2504 (2009), and Coleman v. Maryland Court of Appeals,

No. 10-1016, currently pending before the U.S. Supreme Court.

SUMMARY OF ARGUMENT
Shelby County’s constitutional attack on the preclearance re-
quirement of the Voting Rights Act (VRA)—one of the Act’s most suc-
cessful provisions in preventing and deterring voting discrimination—

depends on a cramped understanding of Congress’s express power to en-
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force by “appropriate legislation” the guarantees of the Fifteenth
Amendment. Shelby County, supported by the States of Alabama, Ari-
zona, and Georgia as amici, argues that, absent proof of a systematic,
concerted and ongoing campaign to defy the Fifteenth Amendment
through gamesmanship, the VRA’s preclearance requirement exceeds
the scope of Congress’s enforcement power, violates principles of state
sovereignty, and must be invalidated. See Shelby County Br. at 6-11.
In Shelby County’s view, courts have an obligation to strictly scrutinize
the means Congress deems “appropriate” to enforce the guarantee of the

Fifteenth Amendment.

This deeply flawed vision has no basis in the text and history of
the Fifteenth Amendment, which significantly expanded the powers of
Congress. The Amendment purposefully limited state sovereignty by
arming Congress with broad legislative powers to stamp out all forms of
racial discrimination in voting by state actors. Inviting this Court to
second-guess Congress’s well-supported determination that preclear-
ance 1s still a vital remedy for voting discrimination—detailed in full by

the district court—Shelby County ignores that the Constitution specifi-



cally empowers Congress to choose the “appropriate” remedy to eradi-

cate racial discrimination in voting.

In resisting the force of the Fifteenth Amendment’s grant of en-
forcement authority, Shelby County’s argument that the Voting Rights
Act offends state sovereignty echoes the same rejected arguments oppo-
nents of the Fifteenth Amendment made in challenging the Amend-
ment’s adoption in Congress and its ratification by the states. The
County ignores the historical reality that the Amendments ratified at
the end of the Civil War were “the result of [a] great constitutional revo-
lution” that “ended with the vindication of individual rights by national
power.” Cong. Globe, 41st Cong., 2rd Sess. 3608 (1870) (Sen. Schurz).
History shows that the Fifteenth Amendment gave Congress broad
power—no less sweeping than Congress’s Article I powers—to ensure
that the right to vote free from racial discrimination would be fully en-

joyed by all Americans.

The text and history of the Fifteenth Amendment support the con-
stitutionality of the Congress’s near-unanimous 2006 reauthorization of
the Voting Rights Act, demonstrating that when Congress acts to pre-

vent racial discrimination in voting, its authority is broad and entitled
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to great deference. As the district court correctly observed, it is “the
preeminent role of Congress under the Fifteenth Amendment to deter-
mine the legislation needed to enforce it . . ..” J.A. 630. Giving due
deference to Congress’s express constitutional powers to remedy voting
discrimination, the district court canvassed the massive 15,000-page
legislative record assembled by Congress and correctly concluded that
Congress had ample basis for maintaining VRA’s Section 5 as a bulwark

against current and ongoing racial discrimination in voting.

Supreme Court precedent requires courts to recognize Congress’s
broad power to enforce the Fifteenth Amendment’s prohibition on racial
discrimination in voting. See Brief of Attorney General at 14 (observing
that “when Congress is enforcing the . . . prohibition on race discrimina-
tion, the Court reviews the appropriateness of that legislation under a
rational basis standard”). On four separate occasions, the Supreme
Court has upheld the preclearance and coverage provisions of the Vot-
ing Rights Act—the same provisions Shelby County challenges—
concluding that Congress has broad power to enact prophylactic regula-
tion to prevent and deter unconstitutional racial discrimination in vot-

ing by state and local governments. See South Carolina v. Katzenbach,
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383 U.S. 301 (1966); Georgia v. United States, 411 U.S. 526 (1973); City
of Rome v. United States, 446 U.S. 156 (1980); Lopez v. Monterrey Coun-
ty, 525 U.S. 266 (1999). While the Supreme Court held in City of Boerne
v. Flores, 521 U.S. 507 (1997), that Congress may not use its enforce-
ment power to create new constitutional guarantees, that concern does
not justify limiting Congress’s power to enforce the specific terms of the
Fifteenth Amendment. As the district court recognized, Boerne refined
the analysis used to determine the scope of congressional enforcement
power, while reaffirming that Congress has broad leeway to protect
well-established constitutional guarantees, such as the Fifteenth

Amendment’s express prohibition on racial discrimination in voting.

Congress’s nearly unanimous decision to reauthorize the preclear-
ance provision of the Voting Rights Act falls squarely within Congress’s
broad power to enforce the Fifteenth Amendment. Accordingly, the

judgment of the district court should be affirmed.



ARGUMENT

I. The Fifteenth Amendment Gives Congress Broad En-
forcement Power To Eradicate Racial Discrimination
In Voting.

Proposed in 1869 and ratified in 1870, the Fifteenth Amendment
provides that “[t]he right of citizens of the United States to vote shall
not be denied or abridged by the United States or by any State on ac-
count of race, color, or previous condition of servitude.” U.S. CONST.
amend. XV, § 1. In language “as simple in command as it was compre-
hensive in reach,” the Fifteenth Amendment “reaffirm[s] the equality of
the races at the most basic level of the democratic process, the exercise
of the voting franchise.” Rice v. Cayetano, 528 U.S. 495, 512 (2000). To
make this guarantee a reality, the Amendment then provides that “[t]he
Congress shall have power to enforce this article by appropriate legisla-
tion.” Id. § 2. As the Supreme Court recognized just five years after the
Fifteenth Amendment’s ratification, “the amendment has invested citi-
zens of the United States with a new constitutional right which is with-
in the protecting power of Congress. That right is exemption from dis-
crimination of the elective franchise on account of race, color, or previ-

ous condition of servitude.” United States v. Reese, 92 U.S. 214, 218
6



(1875). “Previous to this amendment, there was no constitutional guar-
anty against this discrimination: now there i1s.” Id; see also Rice, 528
U.S. at 522 (explaining that the “Fifteenth Amendment has independ-
ent meaning and force”).

In writing into the Constitution the “fundamental principle” that
state and federal governments “may not deny or abridge the right to
vote on account of race,” id. at 512, the framers explained that the Fif-
teenth Amendment would be “the capstone in the great temple of Amer-
ican freedom,” Cong. Globe, 40th Cong., 3vd Sess. 724 (1869) (Rep. Ward),
that would “crown the great work” of emancipation, and “make every
citizen equal in rights and privileges.” Id. at 672 (Sen. Wilson). Ob-
serving that “[t]he irresistible tendency of modern civilization is in the
direction of the extension of the right of suffrage,” id. at 709 (Sen.
Pomeroy), the framers emphasized that the right to vote was a funda-
mental right, indispensable to ensuring freedom for African Americans.
Indeed, without protection for the right to vote free from discrimination,
the Constitution’s promise of equality was “incomplete” and “radically
defective.” Id. “The ballot is as much the bulwark of liberty to the

black man as it is to the white. . . . No class, no race 1s truly free until it



1s clothed with political power sufficient to make it the peer of its kin-

dred class or race.” Id. at 983 (Rep. Ross).

During the debates on the Fifteenth Amendment, the framers
made clear that the Amendment’s Enforcement Clause, like that of the
Thirteenth and Fourteenth Amendments, gave Congress a broad “af-
firmative power” to secure the right to vote. Cong. Globe, 40th Cong., 3rd
Sess. 727 (1869) (Rep. Bingham); id. at 1625 (Sen. Howard) (“Congress .
. . under the second clause of this amendment” has the power to “impart
by direct congressional legislation to the colored man his right to vote.
No one can dispute this.”). Without a broad enforcement power, the
framers feared that the constitutional guarantee would not be fully re-
alized. “Who is to stand as the champion of the individual and enforce
the guarantees of the Constitution in his behalf as against the so-called
sovereignty of the States. Clearly, no power but that of the central gov-
ernment is or can be competent for their adjustment . . . .” Id. at 984

(Rep. Ross).

In 1870, the same year the Fifteenth Amendment was ratified,
Congress invoked the Amendment’s Enforcement Clause in support of

voting rights legislation, reflecting the framers’ judgment that the Fif-
8



teenth Amendment is “ample and full and clothes Congress with all the
power to secure the end which it declares shall be accomplished.” Cong.
Globe, 41st Cong., 2nd Sess. 3563 (1870) (Sen. Carpenter). The Amend-
ment’s Enforcement Clause, Senator Oliver Morton explained, “intend-
ed to give Congress the power of conferring upon the colored man the
full enjoyment of his right. We so understood it when we passed it. . . .
[T]he second section was put there . . . for the purpose of enabling Con-
gress to take every step that might be necessary to secure the colored
man in the enjoyment of these rights.” Id. at 3670; id. at 3655 (Sen.
Howard) (explaining that the “intention and purpose” of the Fifteenth
Amendment’s Enforcement Clause was to “secure to the colored man by
proper legislation the right to go to the polls and quietly and peacefully
deposit his ballot there”); id. at 3663 (Sen. Sherman) (“Congress has a
right by appropriate legislation to prevent any state from discriminat-
ing against a voter on account of his race . . ..”). See also Cong. Rec.,
43rd Cong., 1st Sess. 4085 (1874) (Sen. Carpenter) (observing that the
Enforcement Clause of the Fifteenth Amendment was added to allow
Congress “to act affirmatively” and ensure that “the right to vote should

be enjoyed”).



Both supporters and opponents alike recognized that the Fifteenth
Amendment’s Enforcement Clause significantly altered the balance of
power between the federal government and the states, giving Congress
broad authority to secure the right to vote to African Americans and to
eradicate racial discrimination in state elections. Congressional oppo-
nents of the Fifteenth Amendment challenged it as “radical and revolu-
tionary,” arguing that allowing Congress to restrict the authority of
states to set their own voter qualifications “strikes at the power of the
States to determine and establish, each for itself, the qualification of its
own voters,” Cong. Globe, 40th Cong., 3rd Sess. 708 (1869) (Sen. Dixon),
and “invade[s] the jurisdiction of State authority and subject[s] all the
States of the Union to Federal control.” Id. at 642 (Rep. Elridge). Op-
ponents of the Fifteenth Amendment were vehemently against confer-
ring on Congress “all power over what our Constitution regards as the
proper subject of State action exclusively.” Id. at 697 (Rep. Burr). As
Senator Thomas Hendricks put it, “when the Constitution of the United
States takes away from the State the control over the subject of suffrage

it takes away from the State the control of her own laws upon a subject
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that the Constitution of the United States intended she should be sov-
ereign upon.” Id. at 989.

These concerns over state sovereignty were flatly rejected by the
framers of the Fifteenth Amendment, who explicitly conferred on Con-
gress the power to secure the right to vote free from racial discrimina-
tion. During the debates on the Fifteenth Amendment, Senator George
Edmunds explained that it was necessary to “withdraw from the States
of this Union who have hitherto exercised it the entire power over the
political question of the right of suffrage” because “in many of these
States there are large classes of citizens who are practically ostracized
from the Government . . ..” Cong. Globe, 40t Cong., 3'd Sess. 1626
(1869). “The time has arrived,” Senator Joseph Abbott declared, “when
the power of the General Government should be felt within every foot of
its territory. . . . [T]he time has come when it is the duty of the Gov-
ernment to assert its supremacy and protect life and property every-
where in the United States.” Id. at 981. “[T]his Government was
founded on the idea that all political power was vested in the people—

2

not a third of a half or any fraction, but all the people.” Id. In giving
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Congress the power to remedy voting discrimination by the states, the

Fifteenth Amendment specifically limited state sovereignty.

In short, the Fifteenth Amendment radically altered the constitu-
tional balance between the states and the federal government, giving to
Congress broad power to prevent and deter racial discrimination in vot-
ing. As Sen. Carl Schurz explained during debates over Congress’s first

attempt to enforce the Fifteenth Amendment:

[TThe Constitution of the United States has been changed in
some most essential points, that change does amount to a
great revolution . . . . The revolution found the rights of the
individual at the mercy of the States, it rescued them from
their arbitrary discretion, and placed them under the shield
of national protection. It made the liberty and rights of eve-
ry citizen in every State a matter of national concern. It
grafted upon the Constitution of the United States the guar-
antee of national citizenship, and it empowered Congress, as
the organ of the national will, to enforce that guarantee by
national legislation.

Cong. Globe, 415t Cong., 2nd Sess. 3608 (1870).
II. The Text Of The Fifteenth Amendment Was Intended
And Understood To Give Congress The Same Broad

Legislative Powers Recognized In McCulloch v.
Maryland.

The text of the Fifteenth Amendment establishes Congress’s broad

discretion to enact legislation pursuant to Section 2. The plain lan-

12



guage vests Congress with “power to enforce” the constitutional right to
vote free from racial discrimination “by appropriate legislation.” U.S.

CONST. amend. XV, § 2.

The language that the framers used to define the scope of Con-
gress’s authority under the Thirteenth, Fourteenth and Fifteenth
Amendments—“appropriate legislation”—reflects a decision to give
Congress wide discretion to enact whatever measures it deemed “ap-
propriate” for achieving the purpose of the Amendment. In giving Con-
gress the power to enact “appropriate legislation,” the framers granted
Congress the sweeping authority of Article I's “necessary and proper”
powers as interpreted by the Supreme Court in McCulloch v. Maryland,
17 U.S. (4 Wheat.) 316 (1819), a seminal case well known to the framers
of those Amendments. See, e.g., JOHN T. NOONAN, NARROWING THE NA-
TION’S POWER: THE SUPREME COURT SIDES WITH THE STATES 28-31
(2002); Jack M. Balkin, The Reconstruction Power, 85 N.Y.U. L. REV.
1801, 1810-15 (2010); Evan Caminker, “Appropriate” Means-Ends Con-
straints on Section 5 Powers, 53 STAN. L. REv. 1127, 1158-66 (2001);
Akhil Reed Amar, Intratextualism, 112 HARV. L. REV. 747, 822-27
(1999); Michael W. McConnell, Institutions and Interpretation, 111

13



HARv. L. REV. 153, 178 n.153 (1997); Steven A. Engel, Note, The McCul-
loch Theory of the Fourteenth Amendment: City of Boerne v. Flores and
the Original Understanding, 109 YALE L.J. 115, 131-34 (1999). When
Congress acts to enforce the Civil War Amendments, including the Fif-
teenth Amendment, its authority is broad and entitled to great defer-

ence.

In McCulloch, Chief Justice Marshall laid down the fundamental
principle determining the scope of Congress’s powers under the Neces-
sary and Proper Clause: “Let the end be legitimate, let it be within the
scope of the constitution, and all means which are appropriate, which
are plainly adapted to that end, which are not prohibited, but consist
with the letter and spirit of the constitution, are constitutional.” 17
U.S. at 421 (emphasis added); see also Hepburn v. Griswold, 75 U.S. (8
Wall.) 603, 614-15 (1870) (quoting this passage in full and declaring
that “[1]t must be taken then as finally settled . . . that the words” of the
Necessary and Proper Clause are “equivalent” to the word “appropri-
ate”); McConnell, 111 HARv. L. REV. at 178 n.153 (“In McCulloch v.
Maryland, the terms ‘appropriate and ‘necessary and proper’ were used
interchangeably.”). Indeed, in McCulloch, Chief Justice Marshall used

14



the word “appropriate” to describe the scope of congressional power no
fewer than six times. McCulloch, 17 U.S. at 408, 410, 415, 421, 422,
423. Thus, by giving Congress power to enforce the constitutional pro-
hibition on racial discrimination in voting by “appropriate legislation,”

the framers “actually embedded in the text” the “language of McCul-

loch.” Balkin, 85 N.Y.U. L. REV. at 1815 (emphasis in original).

McCulloch’s broad construction of congressional power requires
great deference by the courts in reviewing legislation enacted by Con-
gress pursuant to an affirmative grant of power, such as the Fifteenth
Amendment’s Enforcement Clause. McCulloch, 17 U.S. at 421 (explain-
ing that “the sound construction of the constitution must allow to the
national legislature that discretion, with respect to means by which the
powers it confers are to be carried into execution”). For the courts to
substitute their own judgment regarding the necessity of measures en-
acted by Congress pursuant to its express powers would be to violate
the separation of powers between the courts and Congress, “to pass the
line which circumscribes the judicial department and to tread on legis-

lative ground.” Id. at 423.
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The framers of the three Civil War Amendments, like Chief Jus-
tice Marshall in McCulloch, used the terms “appropriate” and “neces-
sary and proper” interchangeably. Early in 1866, the framers inter-
preted an initial draft of the Fourteenth Amendment—which used the
phrase “necessary and proper” rather than “appropriate”—to mean that
“Congress shall have the power to enforce by appropriate legislation all
the guarantees of the Constitution.” Cong. Globe, 39th Cong., 1st Sess.
586 (1866) (Rep. Donnelly) (emphasis added). Later that year, when
Senator Jacob Howard introduced the Fourteenth Amendment, he ex-
plained that the Amendment brought the power to enforce the Constitu-
tion’s guarantees “within the sweeping clause of the Constitution au-
thorizing Congress to pass all laws necessary and proper.” Id. at 2765-

66 (emphasis added).

Throughout Reconstruction, the framers repeatedly demonstrated
that McCulloch was the measure of congressional power under the En-
forcement Clauses of the three Civil War Amendments, including the
Fifteenth Amendment, entrusting to the discretion of Congress a broad
power to enforce constitutional rights. See, e.g., Cong. Globe, 39th Cong.,
1st Sess. 1118 (1866) (Rep. Wilson) (invoking “the celebrated case of
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McCulloch vs. the State of Maryland” to explain why Congress had au-
thority to pass the Civil Rights Act of 1866); id. at 1124 (Rep. Cook)
(“When Congress was clothed with power to enforce . . . by appropriate
legislation, it meant . . . that Congress should be the judge of what is
necessary for the purpose of securing to [the freemen] those rights.”)
(emphasis added); Cong. Globe, 41st Cong., 2nd Sess. 3882 (1870) (Rep.
Davis) (“Congress is clothed with so much power as is necessary and
proper to enforce the two amendments to the Constitution, and is to
judge from the exigencies of the case what is necessary and what is
proper.”) (emphasis added); Cong. Globe, 42nd Cong., 2nd Sess. 728
(1872) (Sen. Sumner) (“When I assert that Congress has ample power
over this question, I rely on a well known text . . . McCulloch vs. State of
Maryland . . .. The Supreme Court will not sit in judgment on the
means employed by Congress in carrying out a power which exists in
the Constitution.”); Cong. Rec., 43rd Cong., 1st Sess. 414 (1874) (Rep.
Lawrence) (“The power to secure equal civil rights by ‘appropriate legis-
lation’ 1s an express power; and Congress, therefore, is the exclusive
judge of the proper means to employ. This has been settled in McCul-

loch vs. Maryland.”) (emphasis added). Indeed, even opponents of the
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Civil War Amendments conceded that congressional enforcement power
under the Amendments was equivalent to congressional power under
Article I's Necessary and Proper Clause. See, e.g., id. at 4084-85 (Sen.
Thurman) (“[W]hence comes these words ‘appropriate legislation’? They
come from the language of Marshall in deciding the case McCulloch vs.

The State of Maryland.”).

In drafting the Enforcement Clauses of the Civil War Amend-
ments, the framers were also acutely aware of several pre-Civil War
Supreme Court decisions that gave a broad construction to Congress’s
power to enforce what the Court viewed as a constitutional “right” to
the return of slaves, as recognized by the Fugitive Slave Clause, U.S.
Const. art. IV, § 2, cl. 3.—one of the few provisions of the antebellum
Constitution that limited state action. See Robert J. Kaczorowski, The
Supreme Court and Congress’ Power to Enforce Constitutional Rights:
An Qverlooked Moral Anomaly, 73 FORDHAM L. REV. 153, 221-30 (2004).
In Prigg v. Pennsylvania, the Court upheld the constitutionality of the
Fugitive Slave Act of 1793, concluding that it was justified as “appro-
priate” legislation to enforce the entitlements of slaveholders under the
Fugitive Slave Clause. 41 U.S. (16 Pet.) 539, 615 (1842). Relying on
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McCulloch, Justice Joseph Story expressed this conclusion using lan-
guage that the framers of the Civil War Amendments would later adopt:
“the natural inference” from the existence of the right of recapture was
that Congress was “clothed with the appropriate authority and func-
tions to enforce it.” Id. at 615 (emphasis added). See also Ableman v.
Booth, 62 U.S. (21 How.) 506, 517, 526 (1859) (stating that Congress
had power to “protect and guard the rights of all by appropriate laws”
and upholding the Fugitive Slave Act of 1850) (emphasis added). Under
Prigg, Congress had the same broad discretion to choose “appropriate”
means for enforcing rights as it did when it acted to “carry into execu-
tion” its Article I powers, even when the Constitution provided no ex-

plicit textual authority for an enforcement power.3

The framers of the Civil War Amendments, though they abhorred

the “right” the Court had upheld in Prigg, made sure to incorporate the

3 Under Prigg, Congress would have had the power to enforce the
Civil War Amendments even if they did not include such express provi-
sions granting Congress the power to enforce the newly established con-
stitutional rights “by appropriate legislation.” The fact that the framers
of these Amendments chose to include express enforcement provisions
highlights the important role they intended Congress to play in enforc-
ing the Amendments’ constitutional guarantees.

19



Prigg Court’s understanding of congressional power, and enlisted it in
support of racial equality. Throughout Reconstruction, the framers of
the Civil War Amendments invoked Prigg “as fixing the interpretation
of the Constitution as authorizing affirmative legislation in protection
of the rights of federal citizenship under federal law . ...” Cong. Globe,
42nd Cong., 1st Sess. app. 70 (1871) (Rep. Shellabarger). See Cong.
Globe, 41st Cong., 2nd Sess. 3680 (1870) (Sen. Carpenter) (invoking Prigg
in support of legislation to “secure the right of the man to cast his bal-
lot”). The framers often made the point that Prigg’s broad understand-
ing of the congressional enforcement power, previously a weapon
against liberty, could now be applied in equality’s service: “We will turn
the artillery of slavery upon itself.” Cong. Globe, 39th Cong., 1st Sess.
1118 (1866) (Rep. Wilson). Under the Enforcement Clauses in the Civil
War Amendments, they argued, “[s]urely we have the authority to enact
a law as efficient in the interests of freedom . . . as we had in the inter-
ests of slavery.” Id. at 475 (Sen. Trumbull). See also id. at 1294 (Rep.
Wilson) (“And now, sir, we are not without light as to the power of Con-
gress 1n relation to the protection of these rights. In the case of Prigg

vs. Commonwealth of Pennsylvania—and this it will be remembered
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was uttered in behalf of slavery—I find this doctrine, and it is perfectly

applicable to this case.”).

At the time of the drafting and ratification of the Fifteenth
Amendment, courts interpreted “appropriate legislation” to be con-
sistent with the full sweep of congressional powers described in McCul-
loch and Prigg. Courts considering the meaning of the Enforcement
Clause of the three Civil War Amendments—primarily that of the Thir-
teenth Amendment—drew upon the judicial understandings of McCul-
loch and Prigg. Tracing these decisions by the Supreme Court, Justice
Noah Swayne concluded in an 1866 Circuit Court opinion that “by ap-
propriate legislation” is “a phrase which ha[s] been enlightened by well-
considered judicial opinion.” United States v. Rhodes, 27 F. Cas. 785,
793 (C.C.D. Ky. 1866). In concluding that “[w]e entertain no doubt of
the constitutionality of the [Civil Rights Act of 1866] in all its provi-
sions,” Justice Swayne explained that “any exercise of legislative power
within its limits involves a legislative, and not a judicial question. It is
only when the authority given has been clearly exceeded, that the judi-
cial power can be invoked.” Id. at 793-94. Supreme Court cases of the
era interpreting Article I, too, used “appropriate” interchangeably with
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“necessary and proper.” See Legal Tender Cases, 79 U.S. 457, 542
(1870) (“Is it our province to decide that the means selected were be-
yond the constitutional power of Congress, because we may think that
other means to the same ends would have been more appropriate . .. ?
That would be to assume legislative power, and to disregard the accept-

ed rules for construing the Constitution.”).

Finally, the influential treatise-writers of the age also read
McCulloch as embracing congressional power to take “appropriate”
measures to implement its powers, a point not lost on the framers of the
Civil War Amendments. The accounts of congressional power authored
by Justice Story and Chancellor Kent, for example, were cited repeated-
ly during the debates over the Civil War Amendments. See, e.g., Cong.
Globe, 39th Cong., 1st Sess. 1093 (1866) (Rep. Bingham) (quoting Story);
id. at 1118 (Rep. Wilson) (quoting Kent); id. at 1292 (Rep. Bingham)
(quoting Kent); id. at 1294 (Rep. Shellabarger) (quoting Story). Story
used the word “appropriate” to emphasize that Congress “must have
wide discretion as to the choice of means.” 1 JOSEPH STORY, COMMEN-
TARIES ON THE CONSTITUTION OF THE UNITED STATES 417 (1833) (“[T]he
only limitation upon the discretion would seem to be, that the means
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are appropriate to the end. And this must naturally admit of consider-
able latitude; for the relation between the action and the end . . . is not
always so direct and palpable, as to strike the eye of every observer.”)
(emphasis added). Chancellor Kent likewise invoked McCulloch when
stressing the importance of Congress’s power to adopt any means
“which might be appropriate and conducive” to a permissible end. 1
JAMES KENT, COMMENTARIES ON AMERICAN LAW 238 (1826) (emphasis

added).

By using the phrase “by appropriate legislation,” the framers
wrote McCulloch’s broad construction of congressional power into the
Enforcement Clause of the Fifteenth Amendment. From their perspec-
tive, Congress had broad authority to choose how to remedy violations
of the Fifteenth Amendment’s prohibition on racial discrimination in

voting by the states.

III. The History Of The Fifteenth Amendment Demon-
strates That “Appropriate” Enforcement Legislation
Includes Broad, Prophylactic Regulation To Protect
The Right To Vote.

The framers of the Civil War Amendments, including the Fif-

teenth Amendment, chose broad, sweeping language conferring on Con-
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gress the power to enforce the new constitutional guarantees of liberty,
equality, and the right to vote free from racial discrimination by all
“appropriate legislation” because they were reluctant to leave the judi-
ciary with sole responsibility for protecting against racial discrimina-
tion in voting and other constitutional violations. In the aftermath of
the Supreme Court’s decision in Dred Scott v. Sandford, 60 U.S. (19
How.) 393 (1857), the framers were determined to give Congress the
lead role in securing the constitutional guarantees of the three Civil
War Amendments. As Senator Oliver Morton explained, “the remedy
for the violation” of the Fifteenth Amendment, like the remedies for vio-
lation of the other Civil War Amendments, “was expressly not left to the
courts. The remedy was legislative, because . . . the amendment itself
provided that it shall be enforced by legislation on the part of Con-
gress.” Cong. Globe, 42rd Cong., 2nd Sess. 525 (1872). See also
McConnell, 111 HARV. L. REV. at 182 (explaining that the Enforcement
Clauses of the Civil War Amendments were “born of the fear that the
judiciary would frustrate Reconstruction by a narrow interpretation of
congressional power.”). Against this backdrop, it is no surprise that the

congressional debates surrounding the Amendments stressed the im-
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portance of a broad federal legislative power to protect constitutional
rights—with corresponding deference from the courts to respect this

new authority.

Congress’s broad legislative power was particularly important to
secure the right to vote free from racial discrimination. Because states
extensively regulate elections, including by regulating voter qualifica-
tions and drawing district lines, states hostile to the Fifteenth Amend-
ment could easily use their power over the election system to deny or
abridge the right to vote free from discrimination, as they often did. See
ERIC FONER, RECONSTRUCTION: AMERICA’S UNFINISHED REVOLUTION,
1863-1877, at 590-91 (1988) (discussing efforts to defy the Fifteenth
Amendment through racial gerrymandering and adoption of discrimina-
tory voting laws). For that reason, the framers of the Fifteenth
Amendment specifically recognized that a broad legislative power to
protect the right to vote against all forms of racial discrimination—both
heavy-handed and subtle—was critical to ensuring “the colored man the
full enjoyment of his right,” Cong. Globe, 41st Cong., 2nd Sess. 3670
(1870) (Sen. Morton), and “prevent[ing] any state from discriminating
against a voter on account of his race . ...” Id. at 3663 (Sen. Sherman).
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As the debates over the Fifteenth Amendment and congressional en-
forcement legislation show, the framers were well aware that Congress
needed broad authority to enact prophylactic legislation to root out all

forms of racial discrimination in voting.

For example, during the debates on the Fifteenth Amendment,
Representative William Pile observed that “[i]t is difficult by any lan-
guage to provide against every imaginary wrong or evil which may arise
in the administration of the law of suffrage in the several States,” em-
phasizing that “[w]hat we desire to reach ... is ... to insure by consti-
tutional enactment . . . the right of suffrage” of citizens without regard
to race. Cong. Globe, 40t Cong., 3rd Sess. 725 (1869). In the months fol-
lowing ratification of the Fifteenth Amendment, Congress recognized
the grim reality that many states would pursue novel methods of disen-
franchising African Americans on account of their race. Highlighting
the importance of providing “proper machinery . . . for enforcing the fif-
teenth amendment,” Senator William Stewart explained that “it is im-
possible to enumerate over-specifically all the requirements that might
be made as prerequisites for voting . . .. The States can invent just as
many requirements [for voting] as you have fingers and toes. They
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could make one every day.” Cong. Globe, 41st Cong., 2nd Sess. 3658
(1870) (emphasis added). “There may be a hundred prerequisites in-
vented by the States,” id., “a hundred modes whereby [the colored man]
can be deprived of his vote.” Id. at 3657 (Sen. Stewart). See also id. at
3658 (Sen. Sherman) (noting “it is our imperative duty . . . to pass suit-
able laws to enforce the fifteenth amendment” because, without them,
“the fifteenth amendment will be practically disregarded in every com-

munity where there is a strong prejudice against negro voting”).

The framers recognized that the right to vote would actually be
enjoyed by the newly freed slaves only if Congress had the authority to
stamp out and deter the full range of racial discrimination in voting, in-
cluding by enacting prophylactic regulation to ensure the right to vote
was actually enjoyed. As Senator Carl Schurz commented, under the
Fifteenth Amendment, “[a] State shall have full power to do that which
1s right in its own way; but it is prohibited from doing that which is
wrong in any way.” Cong. Globe, 415t Cong., 2nd Sess. 3608 (1870) (em-

phasis added).
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IV. The Supreme Court Has Consistently Held That
McCulloch’s Broad Construction Of Congressional
Power Applies To Legislation Enforcing The Fifteenth
Amendment.

Consistent with the text and history discussed above, the Supreme
Court has consistently held that McCulloch’s broad interpretation of
Congress’s power under Article I's Necessary and Proper Clause applies
equally to legislation enforcing the Fifteenth Amendment. “Congress’
authority under § 2 of the Fifteenth Amendment . . . [is] no less broad
than its authority under the Necessary and Proper Clause.” City of
Rome v. United States, 446 U.S. 156, 174-75 (1980). Under these cases,
broad McCulloch-style deference applies to the means Congress adopts
to enforce the constitutional right to vote free from racial discrimina-
tion. The preclearance requirement contained in Section 5 of the Voting
Rights Act seeks to enforce the core purpose of the Fifteenth Amend-
ment, and the nearly unanimous, bipartisan decision of Congress to re-
authorize 1t falls squarely within Congress’s broad power to enforce the

Fifteenth Amendment.

In South Carolina v. Katzenbach, 383 U.S. 301 (1966), the Su-

preme Court applied McCulloch deference in holding that the preclear-
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ance and coverage provisions of the Voting Rights Act—the same provi-
sions Shelby County attacks here—were “appropriate legislation” with-
in Congress’s Fifteenth Amendment enforcement power. “As against
the reserved powers of the States, Congress may use any rational
means to effectuate the constitutional prohibition on racial discrimina-
tion in voting.” Id. at 324. The Katzenbach Court analyzed the history
of the Fifteenth Amendment, noting that “[b]y adding th[e] authoriza-
tion [for congressional enforcement in Section 2], the framers indicated
that Congress was to be chiefly responsible for implementing the rights
created. . . . Congress has full remedial powers to effectuate the consti-
tutional prohibition on racial discrimination in voting.” Id. at 325-26

(emphasis added).

Based on this text and history, the Court held that the “basic test”
set forth by Chief Justice Marshall in McCulloch applied, and rejected
“South Carolina’s argument that Congress may do no more than to for-
bid violations of the Fifteenth Amendment in general terms. . .. Con-
gress 1s not circumscribed by any such artificial rules under § 2 of the
Fifteenth Amendment.” Id. at 326, 327. See also Northwest Austin
Mun. Util. Dist. No. 1 v. Holder, 129 S. Ct. 2504, 2513 (2009) (“The Fif-
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teenth Amendment empowers Congress, not the Court, to determine . . .
what legislation is necessary to enforce it.”); City of Rome, 446 U.S. at
177 (“[U]nder § 2 of the Fifteenth Amendment Congress may prohibit
practices that . . . do not violate § 1 of the Amendment, so long as the
prohibitions attacking racial discrimination in voting are ‘appropriate’
as that term is defined in McCulloch”); cf. Jones v. Alfred H. Mayer Co.,
392 U.S. 409, 439 (1968) (explaining that the Enforcement Clause of the
Thirteenth Amendment “clothed ‘Congress with power to pass all laws
necessary and proper for abolishing all badges and incidents of slavery
in the United States”) (quoting Civil Rights Cases, 109 U.S. 3, 20
(1886)); James Everard’s Breweries v. Day, 265 U.S. 545, 558-559 (1924)
(applying McCulloch to analyze constitutionality of congressional action

under the Enforcement Clause of the Eighteenth Amendment).

While the Supreme Court in City of Boerne v. Flores, 521 U.S. 507
(1997), announced a congruence and proportionality test to limit Con-
gress’s power to enforce the broadly-worded guarantees of the Four-
teenth Amendment in order to ensure that Congress does not invent
new constitutional rights, these concerns do not have the same force

when it comes to the Fifteenth Amendment’s focused and express pro-

30



hibition on racial discrimination in voting. See Brief of Attorney Gen-
eral at 15 (observing that “the substantive scope of the two Amend-
ments differs significantly”). Supreme Court precedent dictates that
Congress has broad leeway to design remedies to protect against dis-
crimination based on race—the most constitutionally suspect form of
discrimination—in order to protect the right to vote, which has always
been recognized as a fundamental right of the highest order, “preserva-
tive of all rights.” Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886). “As
against the reserved powers of the States, Congress may use any ra-
tional means to effectuate the constitutional prohibition on racial dis-
crimination in voting.” South Carolina, 383 U.S. at 324. As Justice
Scalia has recognized, “[g]iving [Congress] . . . more expansive scope
with regard to measures directed against racial discrimination by the
States accords to practices that are distinctly violative of the principal
purpose of the [Civil War] Amendment[s] ....” Tennessee v. Lane, 541
U.S. 509, 561 (2004) (Scalia, J., dissenting); see also Oregon v. Mitchell,
400 U.S. 112, 129 (1970) (opinion of Black, J.) (“Where Congress at-

tempts to remedy racial discrimination under its enforcement powers,
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1ts authority is enhanced by the avowed intentions of the framers of the

Thirteenth, Fourteenth, and Fifteenth Amendments.”).

Boerne itself recognized that when Congress enforces recognized
fundamental constitutional rights—such as the right to vote expressly
enumerated in the Fifteenth Amendment—rather than, in the Court’s
view, inventing new ones, “[l]egislation which deters or remedies consti-
tutional violations can fall within the sweep of Congress’s enforcement
power even if in the process it prohibits conduct which is not itself un-
constitutional and intrudes into ‘legislative spheres of autonomy previ-
ously reserved to the States.” Boerne, 521 U.S. at 518 (quoting Fitzpat-
rick v. Bitzer, 427 U.S. 445, 455 (1976)). As history shows, the Fifteenth
Amendment was designed to radically alter constitutional principles of
federalism, giving to Congress a broad sweeping power to ensure that
the right to vote free from racial discrimination was actually enjoyed by
all Americans. While “the Voting Rights Act, by its nature, intrudes on

»” &

state sovereignty,” “the Fifteenth Amendment permits this intrusion.”

Lopez v. Monterey County, 525 U.S. 266, 284-85 (1999).

Further, as the district court properly recognized, J.A. at 521-22,

530-36, 538-42, Boerne is best understood as a refinement of long estab-
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lished fundamental principles giving Congress broad authority to
choose the means of remedying violations of constitutional guarantees,
designed to ensure that the “object of valid [enforcement] legislation [is]
the . . . remediation or prevention of constitutional violations.” College
Sav. Bank v. Florida Prepaid Postsecondary Educ. Expense Bd., 527
U.S. 666, 672 (1999). Since the function of Boerne’s congruence and
proportionality test is to distinguish “measures that remedy or prevent
unconstitutional actions” and “measures that make a substantive
change in the governing law,” Boerne, 521 U.S. at 519, when Congress
enforces an expressly enumerated constitutional right, such as the Fif-
teenth Amendment’s prohibition on racial discrimination in voting,
“Congress ought to have wide latitude in choosing among enforcement
remedies.” Stephen G. Calabresi & Nicholas P. Stabile, On Section 5 of
the Fourteenth Amendment, 11 U. PA. J. CONST. L. 1431, 1436 (2009).
As the Constitution’s text reflects, “[t]he Fifteenth Amendment empow-
ers Congress, not the Court, to determine . . . what legislation is needed

to enforce 1t.” Northwest Austin, 129 S. Ct. at 2513.

Whether this Court applies the McCulloch standard reflected in
the text of Section 2 of the Fifteenth Amendment or Boerne’s refinement

33



of it, as the district court did, the result is the same: Congress’s 2006
reauthorization of the Act’s preclearance requirement is “appropriate

legislation” enforcing the Fifteenth Amendment.

In extending the preclearance requirement of the Voting Rights
Act in 2006, Congress, “a coequal branch of government whose Members
take the same oath we do to uphold the Constitution of the United
States,” Northwest Austin, 129 S. Ct. at 2513, acted to protect against
racial discrimination in voting—the single core purpose of the Fifteenth
Amendment. Acting within its wide discretion to select appropriate
means, Congress conducted an extensive inquiry into the current state
of racial discrimination in voting and permissibly determined that
prophylactic measures were “current[ly] need[ed],” id. at 2512, to pro-
tect against unconstitutional racial discrimination in the administra-
tion of elections. By an overwhelming margin—98-0 in the Senate and
390-33 in the House—bipartisan majorities agreed that the preclear-
ance provision of the historic Voting Rights Act continued to serve the
critical purpose of preventing and deterring racial discrimination in vot-
ing in state and local elections. As the district court’s comprehensive
opinion demonstrates, these findings are amply supported by the mas-
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sive record Congress assembled of voting discrimination in all phases of

the electoral process. J.A. 549-610. Pursuant to the original under-

standing of the Fifteenth Amendment’s Enforcement Clause—that Con-

gress would have broad power to determine what is appropriate to pro-

tect the right to vote free from racial discrimination—the Court should

defer to Congress’s near-unanimous judgment.

CONCLUSION

For the foregoing reasons, amicus respectfully requests that the

Court affirm the judgment of the district court.
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